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THE NINTH INTERNATIONAL CONFERENCE OF 
AMERICAN STATES 


By G. FENwIcK * 


When the Eighth International Conference of American States met at 
Lima in 1938 it was planned that the Ninth Conference should meet at 
Bogota, Colombia, in 1943. The outbreak of the war in 1939, however, 
called for emergency measures in the form of three consultative meetings 
of Foreign Ministers and a special conference held at Mexico City in 1945. 
The First Meeting of Foreign Ministers at Panama in 1939 laid the basis 
for the maintenance of continental neutrality in accordance with standards 
of neutral conduct formally set forth in the Declaration of Panama. The 
Second Meeting of Foreign Ministers, held at Habana in 1940, proclaimed 
the principle of mutual defense against an attack by a non-American State 
and adopted measures to prevent the transfer of territory in the Western 
Hemisphere from one non-American State to another. The Third Meeting 
of Foreign Ministers, called in January 1942 after the entrance of the 
United States into the war, called for the breaking of diplomatic relations 
with the Axis Powers and for other measures of continental defense against 
the subversive activities of agents of the Axis Powers. In 1945, a special 
conference assembled in Mexico City to consolidate the defensive measures 
of the American States and to make plans in anticipation of the conference 
to be held at San Francisco for the establishment of a general international 
organization for the maintenance of peace. This was followed by another 
special conference held at Rio de Janeiro in 1947 in which the collective 
security provisions adopted at Mexico City were given permanent form in 
the Treaty of Reciprocal Assistance. 

Thus when the Ninth International Conference of American States 
assembled at Bogota on March 30, 1948, the number which it bore described 
only its place in the list of conferences originally planned at Washington 
in 1890. Its importance, however, was in no way lessened by the inter- 
Vvening meetings of Foreign Ministers and special conferences. The con- 
ferences at Mexico City and at Rio de Janeiro had proclaimed new prin- 
ciples of continental security ; but it was still necessary to give structural 
unity to the whole inter-American system and to supplement the treaty of 
collective security with agreements looking to the pacific settlement of dis- 

*Of the Board of Editors. Director of the Department of International Law and 
Organization of the Pan American Union. 
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putes and to the development of economic and social cooperation. Nu- 
merous resolutions and declarations of previous conferences and meetings 
of Foreign Ministers had to be brought together and codrdinated if the 
American States were to present a united front and to live up to their role 
as a regional group within the larger organization of the United Nations. 

All of the twenty-one American States were represented at the Confer- 
ence. A question had arisen whether the Government of Nicaragua should 
be invited to attend, in view of the fact that it had not been recognized by 
a number of American States; and a special committee had been appointed 
by the Governing Board to prepare a report on the case. A majority of 
the committee decided that it would be desirable that Nicaragua should be 
represented and that it should be left to the Government of Colombia, 
as host of the Conference, to decide between ‘‘convoking’’ the conference 
or merely issuing invitations to it, the latter procedure being followed.’ 
The importance of the Conference was indicated by the presence of ten 
Foreign Ministers, including the Secretary of State of the United States. 
At the same time eight members of the Governing Board of the Pan Ameri- 
can Union were among the delegations of their respective countries. 


Program of the Conference 


The program of the Conference had been prepared with great care by 
the Governing Board of the Pan American Union. It was divided into 
five chapters, dealing respectively with the reorganization, consolidation 
and strengthening of the inter-American system, economic matters, juridi- 
co-political matters, and social matters. Accompanying the program 
were numerous draft treaties, declarations and other documents which had 
been prepared by the Governing Board and by the Inter-American Juridi- 
eal Committee in response to the resolutions of previous conferences and 
meetings of Foreign Ministers. As on previous occasions, the Pan Ameri- 
ean Union prepared a Handbook setting forth the program of the confer- 
ence, the regulations under which it was to function, and detailed memo- 
randa on the topics of the program.’ 


1The Inter-American Treaty of Reciprocal Assistance, signed at Rio de Janeiro 
in 1947, calls attention in its preamble to the intention of the parties to conclude the 
treaty on ‘‘The Inter-American Peace System’’ contemplated in resolutions adopted 
at the Conference on Problems of War and Peace, held at Mexico City in 1945. 
Resolution IX of the Final Act of the Rio de Janeiro Conference called upon the 
Inter-American Economie and Social Council to prepare a ‘‘basic draft agreement” 
on inter-American economic cooperation, to be submitted to the Conference at Bogotd. 

2See Informe de la Comisién Especial para Estudiar la Consulta del Gobierno de 
Colombia sobre la Participacién de Nicaragua en la Conferencia de Bogota, March 8, 
1948. Pan American Union. 

3 See Handbook for Delegates to the Ninth International Conference of American 
States. Pan American Union, 1947. 
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The Reorganization of the Inter-American System 


By far the most important work before the Conference was the reorgani- 
zation of the inter-American system. Two committees were appointed by 
the Conference to deal with the subject, the first concerning itself princi- 
pally with the nature and purposes of the inter-American system and the 
second with problems of organization. As is customary at inter-American 
conferences, the committees consisted of twenty-one members, representing 
the full membership of the Conference. 

In the formulation of the treaty on the reorganization of the inter-Ameri- 
ean system the two committees had before them the draft of an Organic 
Pact prepared by the Governing Board of the Pan American Union.* This 
draft embodied the preliminary conclusions of the twenty-one governments 
represented on the Board, subject, however, to the right of each government 
to modify the document when subsequently presented to the Conference. 
This right was freely exercised by the delegates to the Conference, in fact, 
so freely exercised in this case as to emphasize the personal element in the 
foreign policy of many countries. 

Sharp discussions took place with regard to the name to be given to the 
reorganized inter-American system. The term ‘‘System’’ seemed to lack 
juridical character. The existing name, ‘‘Union of American Republies,”’ 
adopted in 1910 as a modified form of the original ‘‘International Union 
of American Republics,’’ was opposed by a number of delegations, prin- 
cipally that of Argentina, on the ground that the term ‘‘union’’ implied a 
sort of ‘‘super-state.’’®> The suggestion that the name ‘‘Pan American 
Union,’’ applied since 1910 to the bureau serving as the agent of the Union 
of American Republics, should now be applied to the parent body had 
previously been rejected by the Governing Board of the Pan American 
Union. Finally the Conference settled upon the name, ‘‘Organization of 
American States,’’ using the term ‘‘organization’’ in the same non-technical 
sense in which it is used in the Charter of the United Nations. The term 
‘“Charter’’ replaces the designation ‘‘Organic Pact’’ used in the draft 
project prepared by the Pan American Union.*® 

Chapter I, on the nature and purposes of the Organization, does no more 
than express in somewhat more definite form ideals of codéperation which 
have long since been recognized as the objectives of the inter-American 
system. Attention should, however, be given to the statement that, 
“Within the United Nations, the Organization of American States is a 
regional agency.’’ Succeeding chapters deal with the ‘*Principles’’ of the 
Organization and with the ‘‘Fundamental Rights and Duties of States.’’ 


* Project of Organic Pact of the Inter-American System. Pan American Union, 1948. 

‘See Diario de la IX Conferencia Internacional Americana, No. 15, pp. 272 ff. 

*A preliminary text of the Charter in English is available at the Pan American 
Union. A definitive text will appear with the usual report of the Secretary General. 
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The distinction between the subject matter of the two titles is not clear, 
but on the whole the chapter on ‘‘Principles’’ deals with certain broader 
aspects of inter-American conduct and the chapter on ‘‘ Fundamental 
Rights and Duties of States’’ deals with specific juridical relations. 
Taken together the two chapters are the answer to the resolution of the 
Conference of Mexico City in 1945 which had ealled upon the Pan American 
Union to prepare a ‘‘Declaration of the Rights and Duties of States;’’ 
and they represent an elaboration, in terms of the conditions of 1948, of 
the articles of the Montevideo Convention of 1933 on the rights and duties 
of states. Marked differences of opinion appeared in the formulation of 
one of the articles (12), namely, that ‘‘the jurisdiction of states within the 
limits of their national territory is exercised equally over all the inhabi- 
tants, whether nationals or aliens.’’ An additional paragraph had been 
inserted in committee to the effect that nationals and aliens were under 
the same protection of the law and that aliens might not claim rights other 
or more extensive than those of nationals. Did this second paragraph mean 
that the rule of diplomatic interposition in cases of denial of justice was 
being rejected? At the instance of the United States delegation the second 
paragraph was dropped; but the Mexican delegation, which had favored 
the paragraph, insisted that the substance of it was included in the terms 
of Article 12 which remained, as above noted.’ 

A significant feature of the articles repudiating aggression and inter- 
vention is the inclusion of economic aggression and economic coercion 
side by side with political. The meaning of the term ‘‘economie aggres- 
sion’’ was a subject of debate, without, however, leading to any definite 
conclusions, Article 16 merely reciting that ‘‘no state may use or encourage 
the use of coercive measures of an economic or political character in order 
to force the sovereign will of another state and obtain from it advantages 
of any kind.’’ 

The repudiation of the right of intervention (Article 15), which appears 
in the strong form of the Protocol of 1936, is qualified in the Charter by 
the recognition of the distinction between the arbitrary intervention of a 
single state or a group of states and the collective intervention of the whole 
body of American States, Article 19 stating in somewhat vague terms that 
measures adopted for the maintenance of peace and security in accordance 
with existing treaties are not to constitute a violation of the principle of 
non-intervention set forth in previous articles.® 


7 Compare Article 9 of the Convention on Rights and Duties of States, adopted at 
Montevideo in 1933. The United States signed the convention with reservations, and 
the problem remains unsolved at the present day. 

8 The project prepared by the Governing Board of the Pan American Union stated 
more specifically that ‘‘The collective action envisaged in this Pact or in the Charter 
of the United Nations does not constitute intervention.’’ 


THE NINTH INTERNATIONAL CONFERENCE OF AMERICAN STATES 557 


The Conference and the Meeting of Consultation 


The Charter sets forth at length what are now called ‘‘the organs’’ 
of the new Organization of American States, being six in number: the 
Inter-American Conference, the Meeting of Consultation of Ministers of 
Foreign Affairs, the Council, the Pan American Union, the Specialized 
Conferences, and the Specialized Organizations. 

It is of interest to note that the terms ‘‘Conference’’ and ‘‘Meeting of 
Consultation’’ are used in the singular deliberately, as indicating a certain 
continuity in the two bodies, similar more or less to the continuity of the 
United States Congress, or the continuity of the Assembly of the United 
Nations. The functions of the two bodies differ in that the Conference is 
“the supreme organ’’ of the Organization, deciding the general action and 
policy of the Organization and determining the structure and functions of 
its organs, whereas the Meeting of Consultation is to be held in order to 
consider problems of an urgent nature and to serve as the organ of 
consultation.® 


The Couneil 


The new Council of the Organization is substantially the old Governing 
Board of the Pan American Union, now detached from its more restricted 
association with the Pan American Union and brought more directly under 
control of the Conference and the Meeting of Consultation. It is composed 


of a representative of each of the members of the Organization, and it acts in 
the first place as a sort of permanent executive or administrative committee 
of the Conference and the Meeting of Consultation and, in the second place, 
as the organ of consultation in cases calling for such action in the event of 
emergencies. The Council has also the duty of supervising the specialized 
agencies of the Organization and of entering into agreements by which the 
activities of these agencies may be codrdinated and their relations with the 
Organization be more definitely determined.?® 

The Charter provides that the Council is to have at its side three separate 
organs representing the full membership of the Organization: the Inter- 
American Economie and Social Council, the Inter-American Council of 
Jurists, and the Inter-American Cultural Council. The functions of these 
three councils are expressed more or less by their names, each having as 


®The Conference dates back to 1889, when the First International Conference of 
American States met in Washington, at the invitation of the United States. The 
term ‘‘International’’ is now abandoned in favor of ‘‘Inter-American.’’ 

10 The powers to be given to the Council were the subject of protracted debate. A 
number of the delegations called attention to the resolution of the Habana Conference 
of 1928 prohibiting both the Governing Board and the Pan American Union from 
exercising ‘‘functions of a political character,’’ disregarding the fact that the Govern- 
ing Board had already been given such functions. By detaching the Governing Board 
from its more direct association with the Union and calling it the ‘‘Counceil,’’ the fears 
of the particular delegations were overcome. 
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its purpose to promote the particular field of inter-American relations and 
to serve as a technical body to assist the Council in arriving at conclusions 
with respect to the special field entrusted to it. Thus the Economie and 
Social Council has as its objective the better utilization of natural re- 
sources, the development of agriculture and industry and the raising of 
standards of living within the various states. The new Inter-American 
Council of Jurists is to serve as an advisory body on juridical matters, to 
promote the development and codification of public and private inter- 
national law, and to study the possibility of obtaining uniformity in the 
legislation of the various American countries, in so far as that may appear 
desirable. The existing Inter-American Juridical Committee of Rio de 
Janeiro is retained as a ‘‘permanent committee of the Inter-American 
Council of Jurists.’’ The Inter-American Cultural Council is intended to 
promote friendly relations and mutual understanding among the American 
peoples by means of educational, scientific and cultural exchange.” 


The Pan American Union 


The Pan American Union retains under the new Charter substantially 
the same position it held previously. Article 78 describes the Union as 
“*the central and permanent organ of the Organization of American States 
and the General Secretariat of the Organization.’’ The retention of the 
name ‘‘Union’’ was justified by the record of the Union during more than 
half a century, which was described by one delegation after another in 
highly laudatory statements. The fact that the term ‘‘union’’ is, in its 
technical sense, scarcely applicable to the Secretariat of the Organization 
was subordinated, therefore, to tradition and sentiment.’? By _ special 
resolution of the Conference the former Director General of the Union is 
to be known forthwith as the Secretary General of the Organization, and 
the Assistant Director General becomes Assistant Secretary General. 


The Specialized Conferences and Organizations 


The Specialized Conferences of the new Organization deal with special 
technical matters not appropriate to a general conference; but in other 
respects their authority is the same as that of the regular conference, in that 
the delegates to these Specialized Conferences have, within their more 


11 The close codperation of these three councils with the Pan American Union is 
secured by a provision that the heads of the corresponding departments of the Pan 
American Union are to be the executive secretaries of the respective councils (Article 
88). 

12 The confusion previously existing between the Union of American Republics and 
its administrative bureau, the Pan American Union, is now avoided; but it may be 
some time before the Pan American Union, as General Seerctariat of the new “¢ Organi: 
zation,’’ ceases to be taken for the Organization itself. 
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limited field, the same full powers given to the delegates to regular con- 
ferences. 

The Specialized Organizations are the various inter-governmental organi- 
zations established by multilateral agreements and having specific functions 
with respect to technical matters of common interest to the American 
states. An important provision of the Charter contemplates agreements 
between the Council and the Specialized Organizations in accordance with 
which the relations shall be determined between the particular agency 
and the Organization. In general, the relationship between the Special- 
ized Organizations and the Organization of American States is comparable 
to the relation of the Specialized Agencies and the United Nations, in 
accordance with Article 57 of the Charter of the United Nations. 


The Pacific Settlement of Disputes 


The need of codrdinating the wide variety of agreements between the 
American States for the pacific settlement of international disputes has 
long been recognized. The Conference had before it a draft submitted 
by the Inter-American Juridical Committee, prepared in accordance with 
a resolution adopted at the Conference held at Mexico City in 1945. This 
draft set forth first the general obligation to submit all controversies to some 
form of pacific settlement and then, in succession, the various forms of 
pacific settlement to which recourse might be had under the circumstances 
indicated. Article 17, dealing with the procedure of arbitration, laid down 
a practically absolute rule, that all disputes of whatever nature, juridical 
and non-juridical alike, which in the opinion of one of the parties could 
not be settled by the procedures of mediation, investigation, conciliation 
or arbitration must, of obligation, be submitted to arbitration. An excep- 
tion was made of questions relating essentially to the domestic jurisdiction 
of a state; but lest this exception be used as a loophole to escape from the 
obligation, the provision was made that a difference of opinion upon this 
preliminary issue must be submitted to arbitration or to judicial settle- 
ment.?° 

Committee III of the Conference, which dealt with the subject, decided, 
in spite of the opposition of the United States delegation, to adhere to the 


18The draft presented by the Inter-American Juridical Committee in 1947 must be 
distinguished from an earlier draft prepared in 1945, which followed closely the pro- 
cedures of pacific settlement set forth in the Charter of the United Nations. The 
draft of 1945 imposed an absolute obligation of pacific settlement, but left it to the 
states in controversy to agree upon the particular procedure, with the provision, how- 
ever, that if they should fail to agree recourse should be had to a meeting of consulta- 
tion of Foreign Ministers to assist them in agreeing upon a procedure and, if necessary, 
to determine a procedure. This ‘‘flexible’’ system was abandoned by the Juridical 
Committee in 1947 in favor of the more rigid procedure of compulsory arbitration 
in the event that either of the parties should find that none of the other procedures were 
satisfactory. 
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designation of a specific procedure for the settlement of political as well as 
juridical disputes, but it substituted for the arbitral procedure fixed by the 
Juridical Committee the procedure of recourse to the International Court 
at the Hague. The treaty further provides if the International Court of 
Justice should decide that it is without jurisdiction because of the domestic 
character of the controversy, or because the matter has already been decided 
or provided for, or because it involves the claims of aliens who have avail- 
able the means to place their case before competent domestic courts, the 
eontroversy shall be declared ended. If, on the other hand, the Inter- 
national Court should for other reasons declare itself to be without 
jurisdiction, the controversy shall be submitted to arbitration in accordance 
with the provisions of the treaty relating to that procedure. 

Due warning was given in the Committee that the abandonment of the 
traditional distinction between legal and political questions and the sub- 
mission of the latter to the International Court of Justice would lead to a 
series of reservations. The answer made to this objection was that in due 
time the reservations would be withdrawn, and that in the meantime the 
treaty would stand as evidence of the determination of the American 
States to settle all of their controversies by judicial procedures. Whether 
this position will prove to have been wisely taken remains to be seen. 
One factor contributing to the number of reservations actually made was the 
introduction into the treaty of a rule of substantive law with respect to the 
diplomatic interposition of states in behalf of their citizens in foreign 
eountries. Article VII of the treaty obligates the contracting parties ‘‘not 
to make diplomatic representations in order to protect their nationals, or 
refer a controversy to a court of international jurisdiction for that purpose, 
when such nationals have had available the means to place their case before 
competent domestic courts of the respective state.’’ While it was asserted 
by the proponents of the article that it represented nothing more than the 
established rule of the constitutions of all of their countries, the uncertainty 
as to the meaning of the Spanish text, ‘‘hayan tenido expeditos los medios,”’ 
led to reservations not only on the ground of the presence of an article on 
substantive law in a treaty on procedures, but on the ground of the possible 
conflict of the article with the rules of diplomatic protection. The Argen- 
tine delegation found that the article ran counter to the tradition of their 
Supreme Law which provides for the protection of aliens ‘‘to the same 
extent as nationals’’; while the United States delegation could not accept 
the article because it appeared to be contrary to ‘‘the rule of exhaustion 
of local remedies by aliens, as provided by international law.’’ ** 

The treaty bears the title, ‘‘American Treaty on Pacific Settlement— 
The Pact of Bogota.”’ 


14 The problem was the same as that referred to above in connection with the formula- 
tion of the fundamental rights and duties of states. See above, note 7. Is or is there 
not an international standard of justice which supersedes national legislation and the 
decisions of national] courts in cases of alleged denial of justice? 
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The Economic Agreement 


The most controversial problem before the Conference was the formula- 
tion of the treaty which bears the name of the ‘‘Economie Agreement of 
Bogota.’’ A resolution of the Conference of Rio de Janeiro of 1947 had 
called upon the Inter-American Economie and Social Council to prepare a 
basic draft agreement on economic codperation, to be presented to the 
Bogota Conference. The draft was duly prepared, accompanied by a report 
setting forth the points of view of the various governments, several of which 
entered reservations, suggesting the conflicting points of view that were to 
arise at the Conference. 

The agreement finally reached at the Conference follows closely the 
basic draft prepared by the Economic and Social Council. Chapter I 
sets forth the principles by which the American States propose to be guided 
in their economic relations—individual and collective codperation in 
facilitating access on equal terms to the trade, products and means of pro- 
duction that are needed for their industrial and general economic develop- 
ment. The United States delegation, however, found that it could not sub- 
scribe to the proposed policy of compensating for the disparity that may 
exist between the prices of raw materials and the prices of manufactured 
products by establishing the necessary balance between them, on the ground 
that the obligations it entailed could with difficulty be carried out, if 
at all.*5 

Chapter IV of the Agreement, dealing with private investments, gave 
rise to extended discussions. Secretary Marshall had announced in his 
keynote address that the United States would be unable to make government 
loans in sufficient amounts to meet the needs of a number of the American 
States; and he suggested that an effort be made to encourage private 
capital to replace the deficiencies. But the investment of private capital 
created at once the two-fold problem, on the one hand of assuring private 
capital of adequate protection against confiscation or unjust treatment, and 
on the other hand of assuring the foreign country that investments of 
foreign capital would not lead to restrictions upon their economic inde- 
pendence. It was the old problem of diplomatic protection presented in 
new form. Has the alien any rights other than those of the national? 
Is there an ‘‘international standard’’ of justice to which the government 
of the alien may appeal in case the justice of the local courts appears to be 
inadequate even though it may be shown that the alien gets the same 
treatment as the national? In other words, in case of a conflict between the 
two, does international law take precedence over constitutional law, or 
vice versa? 

Articles 22, 24, and 25 register the compromise texts finally agreed upon; 
but the broad terms in which they are drafted indicate that the basic dis- 


18 Reservation to the second paragraph of Article 3. 
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agreement was not disposed of. Again, as in the case of the Treaty on 
Pacific Settlement, the large number of reservations, some fifteen in all, 
entered by the various delegations makes the treaty of doubtful value. A 
number of the delegations insisted upon reaffirming the primacy of the 
national constitution and the national laws, apparently considering that 
the negative terms of Article 25 did not give adequate protection to their 
policy.*® 


The Political and Civil Rights of Women 


Two formal conventions were adopted dealing with the status of women, 
the first, entitled ‘‘ Inter-American Convention on the Granting of Political 
Rights to Women,’’ providing ‘‘that the right to vote and to be elected to 
national office shall not be denied or abridged by reason of sex’’; and the 
second, entitled ‘‘Inter-American Convention on the Granting of Civil 
Rights to Women,”’ providing in equally concise terms that ‘‘The American 
States agree to grant to women the same civil rights that men enjoy.”’ 
The United States abstained from signing the second convention due to 
the fact that under the Constitution of the United States the matter of 
the civil rights of women is reserved to the powers of the several states 
of the Union." 


Declaration of the Rights and Duties of Man 


In addition to the treaties and conventions adopted by the Conference 
the Final Act contains a large number of resolutions, declarations and 
agreements, some of which are supplementary to the more formal agree- 
ments while others deal with separate and independent matters. Out- 
standing among the independent documents is the ‘‘ American Declaration 
of the Rights and Duties of Man.’’!* This Declaration had its origin in 
a resolution of the Conference on Problems of War and Peace, held at 
Mexico City in 1945, in accordance with which two declarations, one on 
the rights and duties of states and the other on the international rights and 
duties of man, were to be prepared as annexes to the proposed charter of 


16 Reservations or understandings were entered by the delegations of Ecuador, 
Mexico, Argentina, Uruguay, Guatemala, Cuba, Venezuela, and Honduras. 

In view of the reservations to these and other articles of the Agreement, the repre- 
sentative of the United States on the Inter-American Economie and Social Council 
brought before the Council at its meeting on June 25, 1948, the question whether by 
further examination of the various reservations it might not be possible to eliminate or, 
at the least, to reduce aud clarify the number and extent of the reservations. 

17 The rights granted to women by the two conventions are included in the American 
Declaration of the Rights and Duties of Man, Article II, which proclaims that, ‘‘ All 
persons are equal before the law and have the rights and duties established in this 
Declaration, without distinction as to race, sex, language, creed or any other factor.’’ 

18 Final Act, XXX. 
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the inter-American system. The first of the declarations, the draft of which 
was prepared by the Governing Board of the Pan American Union, was 
incorporated into the body of the Charter of the Organization of American 
States, as indicated above. The second declaration, the draft of which 
was prepared by the Inter-American Juridical Committee in 1945, and 
again in 1947 following the observations of the American Governments, 
was adopted in substance by the Conference, but does not appear as an 
annex to the Charter but as an independent instrument. 

The ‘‘ American Declaration of the Rights and Duties of Man,”’ as it is 
called, sets forth in detail both the traditional political rights of man, 
such as have been embodied in the bills of rights of the American Consti- 
tutions from the beginning, and the newer social rights of man which 
reflect the more recent tendency to call upon the state for positive measures 
to promote economic and social security as a condition of the practical en- 
joyment of political rights. The two sets of rights are fundamentally 
different in character, and it might have been well if the Declaration had 
indicated more clearly the distinction between them, all the more so in 
that the tendency of today is to elaborate upon the social rights and to offer 
the action of the state in that field as a justification for the denial of the 
older political freedoms. 

While Committee VI, which was in charge of the subject, could not agree 
upon provisions for the enforcement of the Declaration of the Rights and 
Duties of Man, it succeeded in securing the adoption by the Conference 
of a recommendation proclaiming that the protection of rights should be 
by a juridical organ and that ‘‘where internationally recognized rights were 
concerned, juridical protection, to be effective, should emanate from an 
international organ.’’ The recommendation then calls upon the Inter- 
American Juridical Committee to prepare a draft statute providing for the 
creation of an Inter-American Court to guarantee the rights of man.’ 
Whether by the time the Tenth Conference meets at Caracas in 1953 the 
problem may not already have been solved by the United Nations remains 
to be seen. 


Charter of Social Guarantees 


Paralleling certain phases of the Declaration of the Rights and Duties of 
Man is the document bearing the title, ‘‘Inter-American Charter of Social 
Guarantees.’’*° In spite of its name, suggesting a broader application, 
it is actually a ‘‘declaration of the social rights of workers;’’ and except 
for its opening chapter it has rather the character of a labor code than that 
of a body of fundamental principles. Successive chapters deal with indi- 
vidual and collective labor contracts, with wages, work periods, rest and 


19 Final Act, XXXI. 
*0 Final Act, XXIX. 
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vacations, child labor, the work of women, stability of employment, home 
work, the right of association, social security and welfare, and other related 
topics. The United States delegation voted against the adoption of the 
Charter chiefly on the ground that it dealt with matters which under the 
Constitution of the United States are reserved to the several States.” 


Juridico-political matters 


In the field of ‘‘juridico-political matters,’’ set aside as a separate 
chapter of the program, two important agreements were adopted, the first 
directed primarily against communist activities in America and the second 
against European colonies and occupied territories in America. In respect 
to the first agreement the Conference had before it a project of the Gov- 
ernment of Guatemala which had been presented to the Conference at 
Mexico City in 1945 and referred by it to the Inter-American Juridical 
Committee for an opinion. The project proposed that the American Re- 
publics should abstain from giving recognition to and maintaining relations 
with anti-democratic regimes, and in particular with those that might 
originate from a coup d’état against governments of a legally established 
democratic nature. The opinion of the Juridical Committee was adverse 
to its adoption, chiefly upon ground of the vagueness of the term ‘‘anti- 
democratic.’’ But before the Conference could act upon the matter the 
City of Bogota experienced a series of riots which led to the introduction 
of a resolution directed against the activities of international communism. 
This resolution was subsequently amended to include the activities of 
‘‘any other totalitarian doctrine’’ incompatible with the concept of Ameri- 
ean freedom. The resolution (XXXII) begins with a denunciation of the 
political activity of international communism and of other totalitarian 
doctrines on the ground of ‘‘its anti-democratic nature and its inter- 
ventionist tendency’’; and after condemning the methods of every system 
tending to suppress political and civil rights and liberties the resolution 
pledges the American States to adopt the measures necessary to prevent 
activities directed by foreign governments tending to overthrow their insti- 
tutions and to disturb their domestic peace by subversive propaganda or 
any other means.”? 


Colonies and possessions of non-American Powers 


The problem of the presence in the American Continent of colonies and 
possessions of non-American powers first became acute at the Meeting of 


21 The United States delegation also considered the document to be more in the form 
of a labor code than of a charter of fundamental principles. It also argued that there 
should have been greater consultation with the International Labor Organization, in 
order to avoid a conflict with provisions of international labor conventions. 

22 For a survey of resolutions previously adopted against subversive propaganda, see 
‘*Intervention by Way of Propaganda,’’ this JourNAL, Vol. 35 (1941), 626. 
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Foreign Ministers at Habana in 1940. It was an obvious corollary of the 
Monroe Doctrine that the United States would be opposed to the transfer 
of colonies or territories in America from one European State to another, 
and under the circumstances of the war then in progress it was clear that 
the opposition of the United States would be inflexible. The Act of 
Habana of 1940 registered the determination of the American States to 
prevent any such transfer and to anticipate the possibility of it by setting 
up, in case of the threat of a transfer, a provisional administration of the 
territories under an inter-American commission.*° 

With the Act of Habana as a starting point the Government of Guatemala 
requested that the topic of European colonies in America be included in 
the program of the Conference, and a draft declaration was prepared re- 
citing that the historical process of the emancipation of America would 
not be concluded ‘‘so long as there remain in the Continent regions subject 
to the status of colonies,’’ and declaring: ‘‘That it is a just aspiration of 
the Republics of America that the status of colonies that subsists in the 
Continent be terminated.’’ Committee VI, to which the project was en- 
trusted, elaborated the statement with respect to the historical process of 
emancipation of America so as to read: ‘‘so long as there remain on the 
continent peoples and regions subject to a colonial regime, or territories 
occupied by non-American countries’’; and it modified the broad terms 
of the Guatemalan project by recognizing that the de facto or de jure 
status of colonies, possessions, and dependent or occupied territories varied 
in each case, thus making it necessary to carry out studies on each of them 
in order to find a suitable solution in each case. While the declaration 
proclaims in equally strong terms, ‘‘that it is a just aspiration of the Ameri- 
ean Republies that colonialism and the occupation of American territories 
by extra-continental countries should be brought to and end,’’ the reso- 
lution which accompanies it goes no further than to create an American 
Committee on Dependent Territories ‘‘to centralize the study of the prob- 
lem of the existence of dependent and occupied territories in order to find 
an adequate solution to that question.’’ ** 

The Brazilian Delegation dissented, stating that while under other cir- 
cumstances the draft declaration might have merited its support, it con- 
sidered that an inter-American conference was ‘‘not an appropriate forum 
for debating a question that affects the interests of countries outside the 
continent.’’ A distinction was drawn between European possessions that 
were the subject of litigation and those that were not, the Delegation 
pointing out that in the ease of the former there were the accepted pro- 
cedures of pacific settlement, while in the case of the latter there were the 
provisions of Article 73 of the Charter of the United Nations in accordance 

3 Declaration XX entitled, ‘‘Act of Habana Concerning the Provisional Administra- 


tion of European Colonies and Possessions in the Americas.’’ 
Final Act, XXXIII. 
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with which the powers responsible for administering non-self-governing 
territories assumed a sacred trust to govern them, and that the attainment 
of self-government on the part of these territories must be brought about 
through the General Assembly of the United Nations. The Delegation of 
the United States likewise declined to sign the resolution, without, however 
assigning reasons for its unwillingness to do so. 


The Recognition of de facto Governments 


In marked contrast with the project of the Government of Guatemala, 
ealling for an agreement not to recognize anti-democratic governments, and 
especially those coming into power by a coup d’état against governments 
of a legally established democratic structure, was the project of the Govern- 
ment of Ecuador calling for the abolition of the recognition of de facto 
governments, first presented to the Conference at Mexico City in 1945. 
The project had been referred to the Inter-American Juridical Committee 
for study, and the Committee had been unable to agree upon a report, a 
number of the members favoring the formulation of specific rules govern- 
ing recognition, but others unable to accept such rules lest they be in- 
terpreted in such a way as to appear to restrict the sovereign right of 
the state to change its governments at will. 

When the subject came before Committee VI, the same conflict of 
opinion was manifest, the Mexican and other delegations proposing the 
formal adoption by the Conference of the Estrada Doctrine, while still 
others pointed out that the Estrada Doctrine would not solve the problem, 
but would merely make the continuance or the discontinuance of diplomatic 
relations amount in fact to recognition or non-recognition of a new de 
facto government. The Committee, being unable to reach an agreement 
upon the subject, proposed that the matter be referred to the new Inter- 
American Council of Jurists for study and report, and a resolution to that 
effect was adopted by the Conference.*° 

On the whole the work of the Conference appears to be deserving of the 
highest commendation, considering the difficult problems presented to it 
and the trying circumstances under which it carried on its work.** Doubt- 

25 Final Act, XXXVI. The United States delegation, seeking to reconcile conflicting 
views, introduced a resolution declaring that the right of maintaining, suspending or 
renewing diplomatic relations with another government should not be exercised as a 
means of individually obtaining unjustified advantages under international law, and 
that the establishment or maintenance of diplomatic relations with a government did 
not imply any judgment upon the domestic policy of that government. The resolution 
was adopted in the form of a Declaration (XXXV), entitled ‘‘Exercise of the Right 
of Legation,’’ without, however, effecting a solution of the conflict of opinion. 

26 Too much cannot be said in praise of the determination of the delegates to continue 
the Conference in spite of personal danger to themselves; and there is little doubt that 
their decision greatly aided the Colombian Government in restoring order. The attitude 
of the delegate of El Salvador, Ambassador Castro, was characteristic: ‘‘If all of the 
mechanism of the Conference should be destroyed we can still draft a treaty with 
pencil and paper.’’ 
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less what made it possible to accomplish so much in the brief working-time 
at the disposal of the Conference was the fact that the committees of the 
Conference had before them in most cases draft projects prepared by the 
Governing Board of the Pan American Union and by the Inter-American 
Juridical Committee. The delegates showed, it is true, in some cases little 
respect for the drafts submitted to them. But this meant no more than 
that the delegates manifested a large degree of independence in acting 
upon the problems presented to them; and that even where they were 
acting under express instructions of their governments they could still use a 
degree of judgment with respect to the compromises that might be neces- 
sary to secure a mutually satisfactory agreement. 

Criticism of the work of the Conference lies chiefly in respect to the 
time lost in addresses far exceeding the limits of well-regulated debate. 
The addresses in the plenary sessions were, as is usual with international 
assemblies, made more with an eye to home consumption than to their 
persuasive effect upon the delegates themselves; but taken as a whole they 
were of a high character, marking the dignity of the gathering and the im- 
portance of the work of the Conference. The same, however, cannot be 
said of the addresses made before the Steering Committee, where it would 
seem that restrictions could readily have been imposed in the interest of 
efficiency without sacrifice of the principle of equality that governed all 
phases of the debates. As it happened, the Steering Committee, sitting as 
a sort of Committee of the Whole after the disturbances of April 9, held 
numerous sessions which were practically equivalent to plenary sessions, 
but which were prolonged unnecessarily by addresses frequently running 
to an hour in length. But in this matter tradition is still strong, and the 
presiding officer must go warily lest even the slightest ground be given 
for a charge of impartiality. The principle of the equality of states is a 
sacred tradition that must be upheld at all costs, even that of loss of time 
for persons holding the high office of Foreign Minister. 
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THE BOGOTA CHARTER OF THE ORGANIZATION OF 
AMERICAN STATES 


By Joser L. Kunz 


Of the Board of Editors 


I 


Contrary to most international organizations, the Inter-American System 


lacked, up to now, a treaty basis. It was based merely on resolutions. 
Among them the famous Resolution of April 14, 1890, which created the 
‘*International Union of the American Republies,’’ has a particular char- 
acter and importance. This resolution needed ratification which was given, 
but by the American governments only. By this ratification the Ameri- 
ean Republics bound themselves legally and consented to be bound for 
ten years—and still longer if nothing to the contrary was done—and con- 
sented to the making of modifications and amendments, concerning the 
organization, by majority vote. Generally resolutions of the International 
Conferences of American States and other such meetings constitute only 
recommendations and are not legally binding but resolutions concerning 
organization are legally binding at once on the basis of point 16 of the 
ratified Resolution of April 14, 1890; ' the latter is, up to now, in a strietly 
legal sense, the Constitution, the fundamental norm, of the Inter-Ameri- 
ean System.° 

The reasons why no treaty was adopted on this subject were several 
times discussed at Pan American Conferences. They were primarily prag- 
matie reasons, especially the wish to avoid the necessity of ratification of 
a treaty. Positive arguments also were made to the same effect: resolu- 
tions better fit the empirical character of Pan-America, they render its 
gradual development more practicable, make easier its revision, its adapta- 
tion to circumstances, its evolution according to the broadening of the Pan- 
American movement; Anglo-American examples, the British Constitution, 
the Common Law were cited to the same effect. 

Yet already in 1910 the Director General of the Pan-American Union 
(PAU) proposed to base it on an international convention,? a proposal 

1 Thus correctly Sefior Berméjo (Argentina) in 1902 (Actas y Documentos de la 24 
Conferencia Pan Americana, Mexico City, 1902, pp. 243-249). 

2See Josef L. Kunz, ‘‘The Pan American Union,’’ in Iowa Law Review, Vol. 31 
No. 1 (November, 1945), pp. 58-89, at pp. 74-77. 

3 Report of the Director to the fourth Pan American Conference, Washington, 191' 
Also in Cuarta Conferencia Internacional Americana, Buenos Aires, 1910, pp. 12-% 
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repeated in the Report to the Santiago Conference of 1923.4 Finally at the 
6th Conference at Havana, in 1928, a Convention on the Pan-American 
Union was signed.’ But this Convention had never been ratified by all 
the members and had never come into force. Later developments made 
this Convention appear to be out of date. 

The ‘‘International Union of American Republics’’ had been created 
in 1890 as an international administrative union, originally only for one, 
later for more, purposes, but always for purposes of non-political codpera- 
tion. The Havana Resolution of 1928° specifically forbade the exercise 
of political functions by the Pan-American Union and its Governing 
Board. Yet out of humble beginnings, after a long period of non-political 
cooperation and after a period of serious crisis in the ’twenties, the Inter- 
American System has since 1933 grown immensely. It was no longer 
restricted to relations of the American Republics among themselves; it 
became more and more also a political organization. 

The constant creation, shifting, and fading away of Pan-American or- 
gans—many only of temporary character—and their growing number 
and complexity, led to uncertainty, confusion, duplication, vague defini- 
tion of competences, inadequate financial foundation, inefficiency and, in 
some cases, to an existence on paper only. There was, further, a complete 
lack of interrelation, codrdination, integration, and centralization. The 
need for a complete reorganization made itself strongly felt in recent 
years.” 

The Mexico City Conference of 1945 adopted Resolution IX ® on the 
reorganization, consolidation, and strengthening of the Inter-American 
System,® to be carried out by the Bogota Conference. A special Com- 
mittee of the Governing Board *° prepared the Project of the Organic Pact 
of the Inter-American System '! which was, in a new version,’? before the 


4Informe a los gobiernos miembros de la Unién Pan Americana, Washington, 1923. 

5 The International Conferences of American States, 1889-1928, Washington, 1931, 
pp. 398-403. 

6The same, pp. 397-398. 

7S8ee John P. Humphrey, The Inter-American System, Toronto, 1942. Margaret 
Ball, The Problem of Inter-American Organization, Stanford, 1944. Ruth D. Masters, 
Handbook of International Organizations in the Americas, Washington, 1945 (further 
cited as Masters). 

Final Act, pp. 44-48. 

*See this writer’s Editorial Comment in this JourNAL, Vol. 39, No. 3 (July, 1945), 
pp. 527-533. 

10 See already the earlier Report and Project of the Executive Committee on Post 
War Problems of the Governing Board: Pan American Post War Organization, PAU, 
Washington, 1944 (mim.), pp. 71. 

11 Project of Organic Pact of the Inter-American System, PAU, Washington, 1946 
(mim.), 

12 Project of Organic Pact of the Inter-American System. Submitted to the Bogota 
Conference by resolution of the Governing Board of February 4, 1948, PAU, Washing- 
ton, 1948 (mim.). 
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Bogota Conference.'® These projects also had to integrate the Inter- 
American System with the United Nations.** 

Of the five topics on the agenda of the Bogota Conference ** the first two 
dealt directly with the problem of reorganization. The Bogota Conference, 
notwithstanding its tragic interruption, has in the main solved the problem 
before it. 

The basic treaty on which the Inter-American System will rest from now 
on is known as the ‘‘ Bogota Charter’’ (Carta de Bogota).’® The Inter- 
American System itself a name of recent date as compared with the, origi- 
nal ‘‘Union of American Republies’’ and the popular ‘‘Pan-America,’’ 
will be officially called the ‘‘Organization of the American States’’ 
(OAS).1* The Bogota Charter consists of three Parts in eighteen chapters 
and 112 articles. 

II 


The first fundamental change, brought about by the Charter, consists in 
creating, at last, a treaty-basis for Pan-America. Art. 1 of the English 
text says that the American States ‘‘establish’’ in this Charter the Inter- 
national Organization that they have developed. But the word ‘‘estab- 
lish’’ cannot have the sense of founding, as the word ‘‘consagran’’ in the 
equally authentic Spanish text clearly shows. 

The fact that the OAS will now be treaty-based, ends, of course, the 
possibility of changes or modifications by mere resolutions. Such changes 
will have now to be brought about by an amendment procedure. Only 
an Inter-American Conference, specially convened for that purpose, can 
adopt amendments (Art. 111). Amendments will enter into force among 
the ratifying states when two-thirds of the signatory states have deposited 
their ratification, and with respect to the remaining states in the order of 
their deposit of ratification (Art. 109). This procedure is very different 
from the amendment procedure of the League of Nations (LN) or of the 


13 On the Inter-American System, as it existed prior to the Bogota Conference and 
the changes envisaged see the extensive article by William Sanders, ‘‘Sovereignty and 
Interdependence in the New World,’’ in Department of State Bulletin, Vol. XVIII, 
No. 449 (February 8, 1948), pp. 155-184. 

14 See this writer’s Editorial Comment in this JourNAL, Vol. 39, No. 4 (October, 
1945), pp. 758-767. 

15 For excellent information on all the topics and for the corresponding documents 
see: Handbook for Delegates to the 9th International Conference of American States, 
PAU, Washington, 1947. 

16 Charter of the Organization of the American States, PAU, Washington, 1948 
(mim.). Also printed in Department of State Bulletin, Vol. XVIII, No. 464 (May 23, 
1948), pp. 666-673. 

17 Res. I, adopted at the Bogota Conference (Acta Final, PAU, Washington, 1948 
(mim.), at p. 10), calls on the American States to take measures for making the Bogota 
Charter widely known. Res. XL (the same, p. 56) orders that the organs of the OAS 
immediately adopt the new nomenclature and the regimes established by the Charter. 
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United Nations (UN). It does not bind the states which have not con- 
sented, nor are they forced to leave the OAS. But if a far-reaching 
amendment has come into force, it may be difficult to retain the unamended 
Charter in operation with regard to the ‘‘remaining states.’’ 

As up to now the OAS has been a strictly regional or continental or- 
ganization: only American states can be members. ‘‘ All American states 
that ratify the present Charter are members of the Organization’’ (Art. 
2). The Charter needs, of course, ratification, and the instruments of 
ratification have to be deposited with the PAU (Art. 108). It will enter 
into force with the deposit of ratification by two-thirds of the signatory 
states (Art. 109). Art. 2, concerning membership, is interesting. Up 
as of right.’’** But now 
ratification of the Charter is necessary. The question arises: what will 
be the legal position of the seven or less than seven American states which 
do not ratify or, at least, have not yet ratified the Charter? Art. 2 speaks 
of ‘‘all American states.’? Membership is, in consequence, open only to 
“‘states,’’ that is, to sovereign states in the sense of international law, not 
to states of a federal Union,’® not to European colonies in the Americas.”° 
But there is no restriction to the present signatory twenty-one American 
Republics. Art. 2 would allow Canada as an ‘‘American State’’?! to 
become a member by ratification. ‘‘All’’ American states clearly includes 
sovereign states which may newly come into existence in the Americas.” 
It is to be noted that there is no ‘‘admission’’ into the OAS. If an entity 
is a sovereign American state, it has a right to become a member by rati- 
fication. The Charter remains permanently open for signature, not merely 
for accession, by the American states.2? Art. 3—an innovation—foresees 
membership for any new political entity that arises from the union of 
several member States, whereas the states that constitute the new entity 
lose their membership. One may think of a possible ‘‘Central American 
Republiec.’’ 

Up to now each Republic was free to leave the Inter-American System 
at its pleasure. The Charter too, contrary to the dubious legal situation 


to now every American state was a member 


18 Thus still the Project of an Organic Pact of the Inter-American System. 

19See the membership of the Ukraine and of Byelo-Russia in the UN. 

*0 The Constitution adopted by the 12th Pan American Sanitary Conference (Caracas, 
January 12-24, 1947) for the Pan American Sanitary Organization gives membership 
by right to all ‘‘self-governing nations of the Western Hemisphere.’’ But territories 
within the Western Hemisphere ‘‘which do not conduct their own international relations 
shall have the right to be represented and to participate in the Organization. The 
nature and extent of their rights and obligations shall be determined in each case by 
the Directing Council.’’ 

*1 Contrary to the earlier formula ‘‘American Republic.’ 

*2 As an independent Puerto Rico. See the earlier cases of Cuba and Panama. 

8 This feature is taken from Art. 23 of the Rio Treaty of 1947. 
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in the UN,** gives a right of withdrawal by denunciation (Art. 112), but 
after two years notice and ‘‘after having fulfilled the obligations arising 
from the present Charter,’’ a norm clearly taken from the LN Covenant. 


Ill 


The second great change brought about by the Bogota Charter is the 
reorganization and centralization of the OAS. This can already be seen 
in the shorter reformulation of the basic principles, in the preamble,”* and 
Art. 4-31. 

Art. 4 names as purposes of the OAS: the strengthening of the peace 
and security of the continent, the pacific settlement of Inter-American dis- 
putes, group action in the event of aggression, political and non-political 
cooperation, and promotion of Inter-American welfare. 

Art. 5 states the basic principles: international law as the standard of 
conduct of states, respect for sovereignty and independence of states, 
faithful fulfillment of international obligations, good faith, effective exer- 
cise of representative democracy, condemnation of wars of aggression, 
individual and collective self-defense, peaceful settlement of disputes, so- 
cial justice, economic codperation, fundamental rights of the individual 
without any discrimination, respect of cultural values, and importance of 
education. These basic principles ** contain nothing new and are taken 
from earlier Pan-American declarations and conventions.*’ From a legal 
point of view it must be said that these principles as such constitute only 
a program, not legally binding norms. They are general expressions of 
policy for erecting legal norms which shall contain concrete obligations and 
providing sanctions for their violation. 

Arts. 6-19 contain the ‘‘fundamental rights and duties of states.’’ The 
principal features: juridical equality, jurisdiction over citizens and aliens, 
inviolability of territory and strictest non-intervention are taken from the 
corresponding Montevideo-Convention of 1933. Interesting are the ar- 
ticles dealing with the recognition of states; further norms, concerning 
recognition of de facto governments, will have to follow. The Mexico 


24 See Hans Kelsen ‘‘ Withdrawal from the United Nations,’’ in The Western Political 
Quarterly, March, 1948, pp. 29-43. 

25 The Charter is an intergovernmental treaty. The beginning: ‘‘In the name of 
their peoples’’ has political, but no juridical significance; it is a modern phrase 
diplomatique which seems on the way to replace the beginning: ‘‘In the name of the 
Holy Trinity’’ of earlier treaties. 

26 See earlier, The Basic Principles of the Inter-American System (Executive Com- 
mittee on Post War Problems of the Governing Board), PAU, Washington, 1943. 

27 Especially from Convention on the Rights and Duties of States, Montevideo, 1933; 
Declaration of Principles of Inter-American Solidarity and Coéperation, Buneos Aires, 
1936; Protocol Relative to Non-intervention, 1936; Declaration of American Principles, 
Lima, 1938; Declaration of Lima, 1938; and declarations of the three Consultative 
Meetings of 1939, 1940, and 1942; finally from the Rio Treaty, 1947. 
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City Conference of 1945 had charged the Governing Board not only to 
prepare a declaration of the rights and duties of states, but also to include 
a ‘‘Declaration of Rights and Duties of Man,’’ the text of which was to be 
formulated by the Inter-American Juridical Committee. This ‘‘Declara- 
tion’’ has now been adopted in Resolution XXX ** of the Bogota Confer- 
ence. It is of particular interest that Resolution XXXI°** charges the 
Inter-American Juridical Committee to prepare a Statute for an Inter- 
American Court for the Protection of the Rights of Man; this Statute shall 
be submitted to the 10th Inter-American Conference ‘‘for deliberation.’’ 

Arts. 20-23 contain the fundamental norms for the pacific settlement of 
disputes. The urgent necessity of a complete reorganization of the Inter- 
American peace machinery had been strongly felt for a long time. The 
Mexico City Conference of 1945 recommended in Resolution XX XIX the 
immediate elaboration by the Inter-American Juridical Committee of a 
project of an ‘‘Inter-American Peace System.’’*’ Art. 23 of the Charter 
refers to a special treaty which was concluded at the 9th Inter-American 
Conference and will be known as the ‘‘ Pact of Bogota.’’ *! 

Arts. 24-25 give the basic principles on collective security, as laid down 
by the Rio Treaty of 1947.%* 

Arts. 26-27 contain the basic principles concerning economic standards 
as they were developed especially since 1936. The Conference adopted 
also the ‘‘Kconomie Convention of Bogota.’’** As legally interesting we 
quote Art. 8 of this Convention which forbids the application of coercive 
means of an economic and political character in order to force the sovereign 
will of another state, and Art. 25, which prescribes the payment of prompt, 
adequate and effective indemnity in case of expropriation, an issue which 
was so prominent at the occasion of the Mexican expropriations.** Resolu- 
tion VIII * of the Bogota Conference convokes a specialized Inter-Ameri- 
can Economie Conference for the end of 1948 to Buenos Aires. 


*8 Acta Final, pp. 41-49. 

The same, p. 49. 

30 See Project of Inter-American Peace System, PAU, Washington, 1948 (mim.), 
and Report on the provisions of the Project of Inter-American Peace System, relative 
to obligatory arbitration, PAU, Washington, 1948 (mim.). 

311Xa Conferencia Internacional Americana, Tratado Americano de soluciones 
pacificas, Pacto de Bogotaé, PAU, Washington, 1948 (mim.). With the coming into 
force of the Pact of Bogota, all earlier peace instruments will cease to be in force in- 
cluding the Gondra Treaty (1923), Washington Treaties of Conciliation and Arbitration 
(1929), Additional Protocol on Conciliation (1933), Anti-War Treaty (1933), and the 
corresponding treaties of Buenos Aires (1936). Here, too, we see simplification, unifica- 
tion and centralization. 

82 See this writer’s Editorial Comment in this JouRNAL, Vol. 42, No. 1 (January, 
1948), pp. 111-120. 

IXa Conferencia Internacional Americana, Convenio Econémico de Bogoté, PAU, 
Washington, 1948 (mim.). 

%*See Josef L. Kunz, The Mexican Expropriations, New York, 1940. 

85 Acta Final, pp. 14-15. 
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Arts. 28-29 contain the basic principles concerning social ** and Arts. 
30-31, concerning cultural standards. 


IV 


The Bogota Charter carries out the complete reorganization with which 
the Mexico City Conference had charged it; Resolution IX, 1945, gave some 
specific instructions, but also a sweeping authority to create or confirm the 
various organs, to create new or to adapt or eliminate old ones.** 


36 See also Res. XXIX (Acta Final, pp. 33-40), containing the International Ameri- 
can Charter of Social Guarantees; Res. XX (pp. 22-24), concerning services of social 
assistance; Res. XIX (pp. 21-22), on conditions of work; and Res. XXII (pp. 29-30), 
on the economic condition of women workers. 

37 This is the table of organs of the OAS under the Bogota Charter. 


Inter-American Conferences 
(Arts. 33-38) 


Regular Special (Art. 36) 


Meetings of Consultation of 
Ministers of Foreign Affairs (Arts. 39-47) 


Advisory Defense Committee 
(Arts. 44-46) 


The Council (Washington) 
(Arts. 48-77) 


Organs of the Council 
| | | 
Inter-American Inter-American Council Inter-American 
Economie and Social of Jurists (Arts. 67-72) Cultural Council 
Council (Arts. 63-66) (Arts. 73-77) 


Cuerpo Técnico Permanent Committee: Permanent Committee: 
(Economie Convention Inter-American Juridical Committee for Cultural 
of Bogota, Art. 11) Committee, Rio de Janeiro Action 


| 
| 


Pan American Union 
(Washington) 
(Arts. 79-92) 


Inter-American Commission 
of Women 


| 


Specialized Conferences Specialized Organizations 
(Arts. 93-94) (Arts. 95-101) 


THE BOGOTA CONFERENCE 


(1) The supreme organ, as up to now, is the Inter-American Conference 
(formerly International Conference of American States). It decides upon 
the general action and policy of the OAS, determines the structure and 
functions of its organs, and has the authority to consider any matter re- 
lating to friendly relations among the American states (Art. 33). It shall 
convene every five years (Art. 35). The system of rotation remains in 
force; each Conference fixes the place of meeting of the next Conference 
(Art. 36). In addition, there are special Inter-American Conferences ** 
which may be held in special circumstances and with the approval of two- 
thirds of the American governments. These special conferences must be 
carefully distinguished from the Specialized Conferences which deal only 
with certain technical matters. 

All Member States have the right to be represented at the Inter-Ameri- 
can Conferences (Art. 34). This seems to reéstablish the legal rule that 
the right to be represented does not depend on whether the de facto govern- 
ment of a Member State is or is not recognized at the time in question. 
According to the equality principle of the OAS, each state has the right to 
one vote (Art. 34). While an effort is always made to reach unanimity, 
it seems that resolutions can be taken with a simple majority vote, except 
where otherwise provided,*® but the Charter contains no express norm. 
Another lacuna of great importance is that the Charter contains nothing 
about the controversial question of the legal nature of resolutions. 

While the Inter-American Conference is the supreme organ of the OAS, 
it is a diplomatic conference; true, a diplomatic conference as an organ 
within the framework of a Constitution, but by no means a parliament or 
a legislative organ. 

(2) The Meeting of Consultation of Ministers of Foreign Affairs, envis- 
aged by the Buenos Aires Conference of 1936, and made an institution 
by the Lima Conference of 1938, is to be held in order to consider prob- 
lems of an urgent nature and of common interest to the American states 
(Art. 39). As already laid down by Resolution IX of the Mexico City 
Conference of 1945, they are regular organs with particular competences, 
clearly distinguished from regular as well as special Inter-American Con- 
ferences; they are emergency meetings. But whereas Resolution IX of 
1945 recognized ordinary meetings, to be held annually—except in years 
of an Inter-American Conference—and extraordinary meetings, the ordi- 


38 Up to now Buenos Aires (1936), Mexico City (1945), Rio de Janeiro (1947). 

8° A two-thirds majority is required: (a) of the governments: (1) for the coming 
into force of the Bogota Charter (Art. 109); (2) for the coming into force of amend- 
ments (Art. 111); (3) for the convocation of a special Inter-American Conference 
(Art. 36); (4) for the convocation of the Advisory Defense Committee (Art. 47); 
(b) of the Organ of Consultation under Art. 17 of the Rio Treaty of 1947; (e) of the 
Council: (1) for approval of decisions on budgetary matters (Art. 54); (2) for removal 
of the Secretary General or Assistant Secretary General (Art. 87). 
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nary meetings have now been dropped. The calling of a Meeting may be 
requested by any Member State and the Meeting will be held if the Coun- 
cil so decides by an absolute majority (Art. 40). On the other hand the 
Meetings now have a new function, namely as an Organ of Consultation 
under Art. 11 of the Rio Treaty of 1947 (Art. 43). But there is an in- 
teresting discrepancy, unsolved, between Art. 43 of the Charter and Art. 
11 of the Rio Treaty, as the latter foresees a different organ, namely the 
Meeting of Foreign Ministers of the American Republics which have rati- 
fied the Rio Treaty. Let us hope that all the twenty-one Republics will 
ratify the Charter and the Rio Treaty; then the legal discrepancy will be 
of no importance practically. 

The Meetings, in their capacity as Organs of Consultation, have at their 
disposal the Advisory Defense Committee (Arts. 44-47). The Inter- 
American Defense Board *° had been created by the Rio de Janeiro Meet- 
ing of 1942 as a temporary organ and was sitting in Washington. Reso- 
lution IV of the Mexico City Conference of 1945 recommended the prompt 
establishment of a Permanent Military Organization. The Project of an 
Organic Pact of the Inter-American System had foreseen an ‘‘Inter- 
American Defense Council’’ as one of the four dependent organs of the 
Governing Board. But at Bogota objections of sovereignty were made 
against putting this organ under the Council and it was put directly under 
the Meetings of Consultation of Foreign Ministers. 

The new Advisory Defense Committee is to be established to advise the 
Organs of Consultation on problems of military codperation, in connection 
with collective security (Art. 44), and to be convoked under the same con- 
ditions as the Organ of Consultation (Art. 46). But it is also to meet 
when the Conference or the Meeting or the governments, by a two-thirds 
majority, assign to it technical studies or reports on specific subjects (Art. 
47). In the meantime the Inter-American Defense Board will continue to 
work, until the American governments, by a two-thirds majority, resolve 
to end its work. 

(3) The Council. Here the Bogota Charter has created a far-reaching 
innovation, not only with regard to the law as it existed up to now, but 
also with regard to the proposed Organic Pact. The Governing Board 
had only been the Governing Board of the PAU. But the Council, as this 
organ is now called, is the Council of the OAS,*? a central organ with 
wide competence. To a certain extent it has the position of the LN Coun- 
cil, but with far more restricted competence. It does not correspond to 


40 See Masters, pp. 123-126. 

41 Res. XXXIV, Acta Final, p. 53. 

42 Whereas Humphrey (work quoted above, n. 7, p. 199) could write in 1942 that the 
‘*Union of American Republics is a purely theoretical body without constitution or 


officers,’’? the OAS is now treaty-based and all Inter-American organs are organs of the 
OAS. 
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the Security Council of the UN, as the functions of the latter are, to a 
certain extent, exercised by the Organ of Consultation. On the other 
hand, it is superior to the other UN Councils. 

The composition of the Council (Arts. 48-49) which functions in Wash- 
ington (Art. 56), remains the same as that of the former Governing Board, 
as reorganized by Resolution IX, point 3, of the Mexico City Conference 
of 1945. 

The powers and duties of the Council are: (a) to be responsible for the 
proper performance of the duties assigned to the PAU (Art. 51); (b) to 
draft its own regulations (Art. 55); (c) to establish the bases for fixing 
the quotas of contributions (Art. 54); (d) to fix the time for the Inter- 
American Conferences (Art. 35); (e) to prepare the programs and regu- 
lations of the Inter-American Conferences (Art. 38) and of the Meetings 
of Consultation (Art. 40); (f) to decide by simple majority whether a 
Meeting of Consultation should be held (Art. 40); (g) the Chairman of 
the Council immediately calls a Meeting of Consultation in case of an 
armed attack within the region of security, defined by Art. 4 of the Rio 
Treaty of 1947 (Art. 43); (h) to serve provisionally as Organ of Consul- 
tation, in accordance with Art. 12 of the Rio Treaty of 1947 (Art. 52) ; 
(i) under a general clause the Council takes cognizance—within the limits 
of the Charter and of Inter-American treaties and agreements—of any 
matter referred to it by Inter-American Conferences or Meetings of Con- 
sultation (Art. 50); (j) the Council has the final decision concerning 
studies to be prepared by the Committee for Cultural Action (Art. 77) ; 
(k) the Council elects the Secretary General (Art. 79) and the Assistant 
Secretary General (Art. 85); the Council may, by a two-thirds majority 
vote of its members, remove the Secretary General or the Assistant Sec- 
retary General (Art. 87); (m) the Council lays down the general stand- 
ards as to the officers of the PAU, their powers and duties, and their 
compensation (Art. 84, b); (n) the Assistant Secretary General is the Sec- 
retary of the Council (Art. 86); (0) the Council has important functions 
with regard to specialized Conferences and specialized Organizations 
(Art. 53). 

The Council thus has far-reaching competences, also of a political char- 
acter. But the latter, dubiously framed at the Mexico City Conference 
of 1945, remain restricted. 

The Council has three organs (Art. 57), which have technical autonomy 
within the limits of the Charter (Art. 58). They are composed of repre- 
sentatives of all the Member States of the OAS (Art. 59). They are to 
render to the governments, as far as possible, such technical services as 
the latter request and to advise the Council (Art. 60). The Council is, 
with the advice of the appropriate bodies and after consultation with the 
governments, to draft the statutes of such of its organs as are in process 
of formation (Art. 62). 
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These three organs are: 


a. The Inter-American Economic and Social Council at Washington 
(Arts. 63-66). The Panama Meeting of Consultation of 1939 had created 
the temporary Inter-American Financial and Economie Advisory Com- 
mittee.** Resolution IX, point 7, of 1945 substituted a permanent Inter- 
American Economie and Social Council subsidiary to the Governing 
Board, as the codrdinating agency for all official Inter-American economic 
and social activities, and authorized the Board to organize this Council 
provisionally. It is now to be organized permanently. Under Art. 11 
of the Economie Convention of Bogota, this Council is to organize a Per- 
manent Technical Body. 

b. The Inter-American Council of Jurists (Arts. 67-72).44 This body 
is to serve as an advisory body in juridical matters and to promote the 
development and codification of public and private international law and 
to study the possibility of making uniform the laws of the American 
countries (Art. 67). This Council replaces the multitude of hitherto ex- 
isting and ineffective codification agencies.*®° The Inter-American Juridical 
Committee,** originally created as the Inter-American Neutrality Com- 
mittee by the Consultative Meeting of Panama, 1939, and re-baptized by 
the Consultative Meeting of Rio de Janeiro, 1942, is the permanent Com- 
mittee of the Inter-American Council of Jurists (Art. 68). As hitherto, 
it will be an organ composed not of representatives of all of the American 
Republics but only of some of them but representing all the Member 
States of the OAS. The number of members and their method of appoint- 
ment is changed. Instead of seven, it will be composed of jurists of nine 
countries. The selection is to be made by the Inter-American Council of 
Jurists from a panel submitted by each of the countries chosen by the 
Conferences (Art. 69). The Juridical Committee is to undertake such 
studies and preparatory work as are assigned to it by the Inter-American 
Conferences, the Meetings of Consultation or the Council and may also 
undertake studies and projects on its own initiative (Art. 70). As long 
as the reorganization is not carried out, the Inter-American Juridical Com- 
mittee will continue to function in its actual organization.*’ 

c. The Inter-American Cultural Council (Arts. 73-77), a new organ. 
It is the central organ for promoting education, scientific and cultural ex- 


43 See Masters, pp. 139-146. 

44 See Report of the Committee on the Organization of the Inter-American System 
relative to the establishment of an Inter-American Council of Jurists, approved by the 
Governing Board, December 4, 1947. 

45 See Inter-American Agencies for the Codification, Unification and Uniformity of 
Law in the Americas, 5th ed., January, 1944, PAU, Washington (mim.). 

46 Masters, pp. 163-169. 

47 Res. II, Acta Final, pp. 10-11. 
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change and friendly relations and mutual understanding.** The Com- 
mittee of Cultural Action, composed of members of five states, selected by 
the Council from a panel submitted by each country chosen by the Con- 
ferences, will act as the permanent Committee of the Council. 

(4) The Pan American Union *° (Arts. 78-92), at Washington (Art. 92), 
is the central permanent organ of the OAS and its General Secretariat 
(Art. 78). The title of the two leading officers is now Secretary General 
and Assistant Secretary General. The first is elected by the Council for 
a ten-year term, may not be reélected or succeeded by a person of the same 
nationality (Art. 79). He directs the PAU and is the legal representative 
thereof (Art. 80). He participates with voice but without vote, at all types 
of Inter-American conferences, at the meetings of the Council and its organs 
(Art. 81). The PAU will, as up to now, be organized into technical and 
information offices (Art. 82). These will be established, with the approval 
of the Council, by the Secretary General, who also appoints the necessary 
officers, regulates their powers and duties and fixes their compensation 
(Art. 84). The Assistant Secretary General is elected by the Council for 
a ten-year term and is eligible for reélection (Art. 85) ; he is the Secretary 
of the Council and serves as advisory officer to the Secretary General (Art. 
86). Both leading officers may, whenever the proper functioning of the 
OAS so demands, be removed by the Council by a two-thirds vote of its 
members (Art. 87). The present functionaries who have to take the new 
titles are confirmed in their appointments.*° 

The functions of the PAU (Art. 83) remain essentially the same. 

It is definitely made the custodian of the documents and archives of the 
Inter-American Conferences and Meetings of Consultation and serves as a 
depository of ratifications of Inter-American agreements. The chiefs of 
the respective departments of the PAU are Executive Secretaries of the 
three organs of the Council (Art. 88). 

(5) General Norms. The OAS is to enjoy in the territory of each mem- 
ber such legal capacity, privileges, and immunities as are necessary for the 
exercise of its functions and the accomplishment of its purposes (Art. 103). 
The representatives of the governments on the Council, and on the organs 
of the Council, the Secretary General and the Assistant Secretary General, 
are to enjoy the privileges and immunities necessary for the independent 
exercise of their duties (Art. 104). Correspondence of the OAS—not 
only of the PAU—when bearing the frank thereof, shall be carried post-free 
in the mails of the Member States (Art. 106). The representatives in the 
Conference, the Meeting of Consultation, and the Council are diplomatic 

#8 See Res. XXIV (Acta Final, pp. 30-31) on the program and activities of the 
Cultural Council. 


*See Josef L. Kunz in Iowa Law Review, Vol. 31, No. 1 (November, 1945), pp. 
58-89, 


Res. XLI (Acta Final, p. 57). 
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representatives, appointed by their governments; all Member States are 
represented. The members of the organs of the Council and their permanent 
Committees, as well as of the Advisory Defense Committee, are composed 
of specialized delegates appointed by the governments; here, too every 
Member State is represented. The Inter-American Juridical Committee 
and the Committee for Cultural Action are committees of experts, selected 
by Inter-American organs, and are composed only of men of nine or five 
American Republics, but representing all of them. Men and women are 
equally eligible to participate in the activities of the various organs and 
hold positions therein (Art. 107). 

The officers of the PAU are strictly international officials; in the per- 
formance of their duties they may not seek or receive instructions from 
any government or from any other authority outside the PAU. They 
must refrain from any action that might reflect upon their position as 
international officials responsible only to the Union (Art. 89). The 
Member States pledge themselves to respect the exclusively international 
character of the staff and not to seek to influence them in the discharge of 
their duties (Art. 90). While efficiency, competence, and probity are 
primarily to determine the selection of the personnel of the PAU, im- 
portance is to be given to recruiting personnel on as broad a geographical 
basis as possible (Art. 91). 

(6) Financing. The financing of international organizations is of funda- 
mental importance for their effective and successful functioning. Up to 
now the financing of the PAU has been entirely inadequate. Under so 
small a budget the PAU is hampered in many ways; it does not have enough 
competent officials, it is seandalously limited in its publications. Point 12 
of Resolution IX of the Mexico City Conference of 1945 charged the 
Governing Board also to include the problem of financing in its proposals. 
Two main problems must be solved: adequate financing and just distribu- 
tion of quotas among the Member States. The Governing Board submitted 
to the Bogota Conference a Report on the plan of financing.®* The Bogota 
Charter gives the competence to fix the quotas of each government to the 
Council. The budget must be approved by the Council and transmitted 
to the governments at least six months before the first day of the fiscal 
year. Decisions on budgetary matters require the approval of two-thirds 
of the members of the Council (Art. 54). The budget includes the costs 
of the PAU, of the Council, of the Organs of the Council and of the 
Secretariat of the Inter-American Defense Board.’? The Bogota Con- 
ference charged the Council to develop the continued technical perfection 
of the bases of financing the PAU, in order to guarantee an equitable reparti- 


51 Informe sobre el plan de financiacién de la Unién Pan Americana y los organisms 
especializados, PAU, Washington, 1948 (mim.). The budget of the PAU for the fiscal 
year of 1948-49, as prepared by the Director General, was $2,130,000. 

52 Res. VII (Acta Final, pp. 13-14). 
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tion.®® In fixing the quotas the Council has under Art. 54 to take into 
consideration two factors: first, the capacity to pay of each country, and, 
second, ‘‘the willingness of each country to contribute a fair share.’’ This 
last phrase must be severely criticized. To contribute a fair share is a 
strictly legal duty of the members of an international organization not a 
matter of grace or discretion. Contrary to the UN Charter ** the Bogota 
Charter provides no sanctions for the non-fulfillment of the financial 
obligations of the members. 


V 


(7) Specialized Conferences (Arts. 93, 94). Among the hundreds of 
Inter-American ‘‘Technical Conferences,’’ °° as they have been called up to 
now, we must distinguish strictly between three different types: official 
(intergovernmental), semi-official, and private. It is clear that private 
Inter-American specialized conferences are no part of the OAS. But 
official conferences also were often in little or no contact with the PAU. 
They were often convoked by single governments, in consequence of a 
resolution of an Inter-American Conference, or of a resolution of a previous 
technical conference, or on the initiative of a government. The matter of 
their regulations was often left entirely to them. Their Proceedings are 
sometimes extremely difficult to obtain, if available at all. Some of these 
technical conferences meet only once, others have become periodic. Here, 
too, the Bogota Charter seeks to introduce order, centralization, relation 
with the Council and the PAU. 

The Specialized Conferences meet to deal with special technical matters; 
but, from now on, they are to be clearly connected with the OAS and its 
central organs. They meet (a) when it is so decided by the Inter-American 
Conferences or the Meetings of Consultation; (b) when Inter-American 
agreements so provide; (c) when the Council considers it necessary, either 
on its own initiative or at the request of one of its organs or at the request 
of one of the Specialized Organizations (Art. 93). Their programs and 
regulations are to be prepared by the Organs of the Council or by the 
specialized agencies concerned and shall be transmitted to the Council for 
its information (Art. 94). The Secretary General of the PAU participates 
With voice, but without vote, also at the Specialized Conferences (Art. 81). 
The PAU is, in so far as possible, also the custodian of the documents and 
archives of the Specialized Conferences (Art. 83, d). The Bogota Con- 
ference has resolved to call two specialized conferences: the Inter-American 


°8 Res. VI (Acta Final, p. 13). 

54 Art. 19, 

55 The International Conferences of American States, First Supplement, 1933-1940, 
Washington, 1940, Appendix A, pp. 381-452. 
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Economic Conference, already mentioned, and the Inter-American Con- 
ference for the conservation of renewable natural resources.* 

Some of the specialized conferences stand by themselves; others create 
specialized organizations, others are the general conferences of existing 
specialized organizations. 

(8) Specialized Organizations (Arts. 95-101). The Mexico City Con- 
ference of 1945 had specifically charged the Governing Board ‘‘to provide 
for the strengthening of the Inter-American System by the creation of new 
organs or the elimination or adaptation of existing organs, dovetailing their 
functions between the several agencies and with the world organization.”’ 

The Governing Board has, by resolution of October 20, 1947, submitted 
a special Report on Specialized Inter-American Organizations ** to the 
Bogota Conference. The Bogota Charter merely lays down general 
norms. It has made a necessary clear-cut distinction between inter-govern- 
mental, semi-official and private organization. It is clear that the private 
(unofficial) Inter-American organizations *® do not and cannot form a part 
of the OAS. That says, of course, nothing against their importance or the 
advisability of collaboration and close relations with them. As the Report, 
adopted on October 20, 1947, states: ‘‘Such organizations may be very use- 
ful in contributing to the carrying out of the purposes of the Inter-Ameri- 
ean System’’ and ‘‘the Council might be authorized to enter into agree- 
ments with these bodies.’’ Art. 53, d makes it the duty of the Council 
‘‘to conclude agreements or special arrangements for codperation with 
other American organizations of recognized international standing.’’ Such 
codperation is even prescribed with national organizations." 

The semi-official organizations have a membership, partly official and 
partly private; some are also supported partly by official and partly by 
private funds. There is no uniformity in their organization and structure. 
Art. 53, d applies here too. The most important organizations of this type 
are: (1) The Inter-American Statistical Institute,** which had already ex- 


56 Res. VIII (Acta Final, pp. 14-15). 

57 Res. IX (Acta Final, pp. 15-16). 

58 PAU, Washington, 1947 (mim.). 

59 See the American Institute of International Law, the Inter-American Bar Associa- 
tion, the Association of American Writers and Artists (Havana), the Inter-American 
Bibliographical and Library Association (Washington), the Inter-American Commercial 
Arbitration Commission (New York), the International Institute of Ibero-Americaz 
Literature, the Pan American Institute of Mining Engineering and Geology (Santiago, 
Chile), the Pan American Medical Association (New York) and many others. 

60 Art. 71: ‘‘The Inter-American Council of Jurists and the Juridical Committee 
should seek to obtain the cooperation of national committees for the codification of 
international law, institutes of international and comparative law,’’ Res. XXIV 
(Acta Final, p. 30), provides: Colaboracién con las comisiones nacionales de cooperacion 
intelectual y con otros organismos culturales nacionales. 

61 Organized in 1940 during the sessions of the 8th American Scientific Congress 
(Masters, pp. 177-181; Report, quoted above, n. 58, pp. 28-30). 
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pressed a desire for closer affiliation with the PAU. Resolution IV 
recommends that the Council examine the possibility of a special agreement, 
establishing relations between the OAS and the Institute, including the 
bases of financing. (2) The Pan American Coffee Bureau, New York,** 
with which the Council may also conclude an agreement for codperative 
relationship. (3) Pan American Commission of Inter-Municipal Codpera- 
tion, Havana,** which itself has proposed closer relations with the PAU. 
(4) Pan American Congress of Railways, Permanent Commission, Buenos 
Aires,®> and (5) Inter-American Development Commission, Washington,®® 
an emergency creation of the Second World War. Its position in relation 
to the OAS has never been clearly defined. Its future position is now the 
object of a study of the Inter-American Economie and Social Council. 

The Bogota Charter deals primarily with the official specialized organiza- 
tions. They are ‘‘intergovernmental organizations established by multi- 
lateral agreements and having specific functions with respect to technical 
matters’’ (Art. 95). In determining their geographic location, the interests 
of all the American states are to be taken into account (Art. 101). Other 
norms provide for their integration into the OAS. The Council has the 
duty (Art. 53) to draft and submit to the governments and the Inter-Ameri- 
can Conferences proposals for the creation of new specialized organizations 
or for the combination, adaptation, or elimination of existing ones; further, 
to draft recommendations to the governments, the Inter-American Con- 
ferences, the specialized conferences, or the specialized organizations, for 
the codrdination of activities and programs of such organizations, after 
consultation with them; to conclude agreements with them and determine 
their relations with the OAS. The specialized organizations enjoy the 
fullest technical autonomy and are to take into account the recommenda- 
tions of the Council (Art. 97). The Council is to maintain a Register of 
these Organizations (Art. 96). They are to submit to the Council periodic 
reports on the progress of their work (Art. 98). 

The specialized organizations must be strictly distinguished from the 
Organs of the Council and the Advisory Defense Committee which are 
integral parts of the OAS. They supersede in certain cases hitherto ex- 
isting specialized agencies. 

The problem of financing the specialized organization is of great im- 
portance ; the budgets of some of them are utterly inadequate. The Report 


82 Acta Final, p. 12. 

°8 Masters, pp. 287-291. 

64Created by resolution of the First Pan American Congress of Municipalities 
(Havana, 1938), under a resolution of the 6th International Conference of American 
States (Masters, pp. 115-123). 

5 Organized originally in 1910 as the South American Congress of Railways and 
broadened in 1941 so as to include all the twenty-one American Republics. 

® Originated in Res. XIII of January 15, 1940 of the Inter-American Financial and 
Economic Advisory Committee. 
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on financing of March 8, 1948,°* dealt also with this problem. It considered 
the two possibilities, a single budget for the whole OAS and separate 
budgets. It inclined rather to the second solution, in view of the difference 
of those organizations and with regard to the fact that not all the twenty- 
one Republics participate in all of them. The Bogota Charter merely lays 
down that the Council may draft and submit proposals, including the 
financing and support of the specialized organizations (Art. 53, a). They 
must submit to the Council also periodic reports on their annual budgets 
and expenses (Art. 98). Agreements between them and the Council may 
provide that they transmit their budgets to the Council for approval; 
arrangements may be made for the PAU to receive the quotas of the 
contributing countries and distribute them in accordance with pertinent 
agreements (Art. 99). 

The whole rearrangement of the specialized organizations has still to 
be made. Resolution VI * lays down that the Council open the Register, 
provided for in Art. 96, conclude the agreements (Art. 53) and make, as 
soon as possible, a complete examination of the situation and activities of 
the existing specialized organizations, in order to adopt, with the authoriza- 
tion of the governments, the necessary measures for the abolition of those 
the maintenance of which is not advisable, and for the strengthening, 
adaptation or fusion of the others. 

In this impending reorganization, we may distinguish: * 


A. Specialized Organizations, now existing, which may be abolished. 
To these belong (a) in all probability, the Inter-American Trade Mark 
Bureau (Havana),’° as the Protocol of 1929 has been denounced by all 
ratifying States except Cuba, as there is a lack of interest and no business 
to transact, and (b), probably, the Pan American Railway Committee.” 

B. Existing Specialized Organizations which may be maintained. Their 
eventual reorganization can be done by resolution, if they have been created 
by resolution of International Conferences of American States, of Consulta- 
tive Meetings, or of Technical Conferences. But others exist by virtue 
of conventions. Some are permanent, some temporary, some of an emer- 
gency character. 


This group includes: (a) Emergency Advisory Committee for Political 
Defense, Montevideo ;** but it may be continued in view of the anti-Com- 


67 Work quoted above, n. 51. 
68 Acta Final, pp. 11-12. 
69 See the proposals in the Report, quoted above, n. 58. 
70 Established originally under the Trade Mark Convention of the 4th International 
Conference (1910), continued by the Convention of 1923 and the Protocol of 1929 
(Masters, pp. 182-187). 

71 Created originally in 1890 (Masters, pp. 320-324). 

72 Established by a resolution of the Third Consultative Meeting, Rio de Janeir0, 
1942; composed of seven members, appointed by seven of the American Republics 
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munist resolution adopted by the Bogota Conference.** (b) American Inter- 
national Institute for the Protection of Childhood, Montevideo; it needs 
a greater budget; (c) Inter-American Coffee Board,*® Washington, an 
agency created during the war emergency; (d) Inter-American Indian 
Institute,"® Washington; (e) Inter-American Institute of Agricultural Sci- 
ences, Turrialba, Costa Rica’? (f) Inter-American Telecommunications 
Office,** Havana; (g) Pan American Highway Congresses,’® Buenos Aires; 
(h) Pan American Institute of Geography and History,*° Mexico City; 
(i) Permanent American Aeronautical Commission; ** (j) Postal Union 
of the Americas and Spain, International Office,** Montevideo; (k) Pan 
American Bureau of Eugenics and Homiculture,** Havana; (1) Pan Ameri- 
can Sanitary Bureau,** Washington; (m) Inter-American Commission of 
Women,®> Washington. Resolution XXIII of the Lima Conference, 1938 
charged the Governing Board with a study of the Statute of the Commission. 
Resolution IX of the Mexico City Conference, 1945, provided specifically 
the inclusion of the Commission ‘‘among the organs which form the PAU.”’ 


designated by the Governing Board, but representing all the American Republics; in 
structure and function an unusual and very interesting organ. See its 1st Report, 
Montevideo, 1943. Second Annual Report, Montevideo, 1944. See Bulletin, PAU, 
1942, p. 489, p. 693. J. F. Pimentel in Revista de Derecho Internacional, September, 
1943, pp. 116-118; Carl B. Spaeth and W. Sanders in this JouRNAL, Vol. 38, Ne. 2 
(April, 1944), pp. 218-241. 

73 Res. XXXII, Acta Final, pp. 49-50. 

74 Established in 1927 (Masters, pp. 8-12). 

75 Created pursuant to the Inter-American Coffee Agreement of 1941 (Masters, pp. 
93-98), 

76 Established by terms of a convention, Mexico City, November 1, 1940 (Masters, 
pp. 150-156). 

77 Established in accordance with a convention of January 15, 1944. 

78 This office will supersede the Inter-American Radio Office (on it, Masters, pp. 
170-175), when the Convention of September 27, 1945, signed at Rio de Janeiro, is 
ratified by five governments. 

79The Report proposes the maintenance, but considers it desirable that the Central 
Committee be made more truly Inter-American in character. 

80 Established in 1929 (Masters, pp. 307-310). 

81 Provided for in a resolution of the Inter-American Technical Aviation Conference, 
Lima, 1937 (Masters, pp. 357-359) ; hitherto inactive. 

82 Established 1921. Members: the twenty-one American Republics, Canada and 
Spain, International Transfer Office in Panama City (Masters, pp. 379-889). 

83 Masters, pp. 35-36. 

84 Created by the Second International Conference of American States, 1902 (Masters, 
pp. 324-331). The 12th Pan American Sanitary Conference (Caracas, January 12-24, 
1947) adopted a reorganization plan. The organization will consist of (a) the Pan 
American Sanitary Conferences, to be held every four years; (b) the Directing Council, 
meeting annually; (c) the Executive Committee and (d) the Pan American Sanitary 
Bureau in Washington (see article by James A. Doull in Department of State Bulletin, 
Vol. XVIII, No. 452 (February 29, 1948), pp. 283-285). 

85 Created by resolution of the 6th International Conference of American States, 
Havana, 1928 (Masters, pp. 106-110). 
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A Subcommittee of the Governing Board prepared the Organic Statute 
which the Governing Board adopted on February 4, 1948.°° Resolution 
XXVIII of the Bogota Conference *’ approved the resolution of the Govern- 
ing Board by which the Secretary General is authorized to organize the 
Secretariat of the Commission. Resolution X-XI** adopted the Organic 
Statute of the Commission. Contrary to the proposal of the Governing 
Board of 1948, the Commission is not a specialized organization, but a 
permanent entity which functions attached to the Secretariat General of 
the OAS.*® 

Will the Inter-American Commission for Territorial Administration,” 
which has never met, continue? If so, is it a specialized organization? 
The same question may be asked with regard to the newly created American 
Commission of Dependent Territories,*! to be established at Havana. 

C. Specialized Organizations, newly to be created. The Bogota Confer- 
ence has made recommendations (a) to include the Inter-American Insti- 
tute of Musicology, Montevideo, in the study on the situation and activities 
of specialized organizations; °** (b) to charge the Inter-American Economic 
and Social Council to study the possibility and convenience of creating an 
Inter-American Institute of Immigration,®* proposed by Peru; and (ce) 
an Inter-American Institute of Commerce ** and (d) an Inter-American 
Bank,®* and eventually to revise the corresponding Convention of May 10, 
1940. All these three studies and proposals shall be submitted to the 


Specialized Economie Conference, to be held at Buenos Aires. 


VI 


The third great change brought about by the Bogota Charter is to trans- 
form the OAS which had hitherto been an independent organization, in- 
dependent particularly with reference to the LN, into a regional system 
within the UN and in conformity with the provisions of the UN Charter.” 
Already in the preamble of the Bogota Charter the principles and purposes 
of the UN are solemnly reaffirmed. Art. 1 declares expressly : ‘‘The OAS 
is a regional agency within the UN.’’ Under Art. 4, the OAS has ‘‘to 


86 Projecto de Estatuto Orgdnico de la Comision Inter-Americana de Mujeres, PAU, 
Washington, 1948 (mim.). 

87 Acta Final, p. 32. 

88 Acta Final, pp. 24-28. 

89 Una entidad permanente que funciona adscrita a la Secretarfa General (Art. 1). 

90 Created by the Act of Havana, 1940 (Masters, pp. 103-106). 

91 Res. XXXIII, Acta Final, pp. 51-52 (Reservation by Brazil; the United States 
abstained from approving this Resolution). 

92 Res. V, Acta Final, p. 13. 

93 Res. XIV, the same, p. 19. 

94 Res. XVI, the same, p. 20. 

95 Res. XV, the same, p. 20. 

96 UN Charter, Arts. 52-54, 33, 37, 51. 
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fulfill its regional obligations under the Charter of the UN.’’ No provisions 
of the Bogota Charter are to be construed as impairing the rights and 
obligations of the Member States under the Charter of the UN (Art. 102). 
The Bogota Charter is to be registered with the Secretariat of the UN 
through the PAU (Art. 110). The Council is to promote and facilitate 
collaboration between the OAS and the UN as well as between the Inter- 
American Specialized Organizations and similar international ones (Art. 
53, e). The Organs of the Council shall establish codperative relations 
with the corresponding organs of the UN (Art. 61). The Specialized 
Organizations shall establish codperative relations with world agencies. 
Resolution X * provides for the division of functions between the Inter- 
American Economie and Social Council and the Latin-American Economic 
Commission of the UN, to avoid duplication. The Economie Convention 
of Bogota foresees coéperation with the UN Economie and Social Council, 
with the International Monetary Fund and the International Bank of 
Reconstruction. Resolution XX XIX provides for the participation of 
the UN in the Inter-American Conferences and Meetings of Consultation 
and for the participation of UN organs in the Conferences of Inter-Ameri- 
can Specialized Organizations. 

Just as the complete reorganization of Inter-American Specialized Or- 
ganizations and the creation of some organs which are integral parts of 
the OAS are still in the stage of formation, so the integration with the 
UN is also in a formative period. Such integration may take very different 
forms from mere codperation via a relationship based on agreement until 
a form of collaboration so close as to lead to the performance of regional 
functions, as will be the case with the Pan American Sanitary Bureau 
with regard to the World Health Organization (WHO). 

The Bogota Charter is also in its structural aspects deeply influenced 
by the UN Charter. Thus the names of the OAS, of the Council, of the 
Secretary General, the names and structures of the different Councils, the 
names of the Specialized Organizations, their position outside of the OAS, 
but to be ‘‘brought into relationship with the Organization,’’ the formulas 
for defining the legal capacity of the OAS, and the privileges and immuni- 
ties are under the strong influence of the UN Charter. On the other hand 
the differences are also pronounced. Somewhat different rules are estab- 
lished concerning privileges and immunities; there is only one Council; the 
other Councils are not coordinated as in the UN but are organs of the 
Council. There are even basic differences: absolute equality, sovereignty, 
non-intervention, no preferred position for any Member State, no veto, 
express right of withdrawal. 

While the Bogota Charter transforms the OAS into a regional organiza- 
tion of the UN it takes good care, at the same time, to preserve its identity 

* Acta Final, p. 16. 

*8 Acta Final, pp. 55-56. 
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and relative independence. Thus Art. 20 prescribes that all Inter-Ameri- 
can disputes shall be submitted to Inter-American peace procedures, before 
being referred to the Security Council of the UN; and as Art. 23 lays down 
that the special treaty on pacific settlement of disputes shall make provisos 
in such a manner that it will not be possible for an Inter-American dispute 
to fail of definitive settlement within a reasonable time, a submission to 
the Security Council of the UN can hardly arise. Thus Art. 100, in a 
particularly interesting way, states that ‘‘Inter-American Specialized 
Organizations, in concluding agreements with international agencies of a 
world-wide character, should preserve their identity and status as integral 
parts of the OAS, even when they perform regional functions of inter- 
national agencies.”’ 

By incorporating the Rio Treaty of 1947, the OAS not only preserves its 
identity and relative independence, but transcends the UN, although re- 
maining in full conformity with the UN Charter, by achieving ‘‘collective 
security,’’ in spite of the UN veto. True, legally, this is not collective 
seeurity, but a system of individual and collective self-defense, based on 
Art. 51 of the UN Charter. 

Vil 

The Bogota Charter can, as a whole, be welcomed.*® The drafting is, 
from the point of view of legal technique, generally good. There are a 
few important omissions, particularly as concerns the legal nature of reso- 
lutions of Inter-American Assemblies. It is also interesting to note that 
the Charter contains no norms on Pan-American sub-regional developments, 
such as Central America or the Inter-American Caribbean Union. As in 
the UN Charter, so in the Bogota Charter it would be appropriate to allow 
specifically such sub-regional organizations, conferences and organs, but, 
at the same time, to lay down guiding principles and rules to which such 
sub-regional developments must conform. 

The Bogota Charter gives Pan-America a treaty basis and a Constitu- 
tion, makes it a regional organization within the UN, strengthens it by the 
inclusion of the principles embodied in the Rio Treaty of 1947. With the 
Bogota Charter Pan-America’s long period of a mere empirical evolution 
has, perhaps, come to an end. Pan-America has now reached a remark- 
able organization, more closely knitted, better organized than any other 
existing regional or continental organization. Yet, it does not constitute 
a real innovation in international law. It by no means leads to a super- 
government; in some respects it is more conservative than the UN. Pan- 
America, under the Bogota Charter, is a remarkable achievement, but 


99 See the remarks by Assistant Secretary for Political Affairs, Norman Armour, 02 
the achievements of the Bogot4 Conference Department of State Bulletin, Vol. XVII, 
No. 465 (May 30, 1948), pp. 714-715. 
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basically, no more than a loose association of sovereign states, based on 
voluntary cooperation. 

The Charter must, first of all, be ratified. It needs implementation, 
some already existent, such as the Rio Treaty, the Pact of Bogota, the 
Declaration of the Rights and Duties of Man. The reorganization, 
strengthening, or transformation has, to a great extent, still to be done. 
Much remains for the moment still in a stage of transition or formation. 
Thus some of the newly created organs of the Council and the Advisory 
Defense Committee are in formation or transformation. The whole re- 
organization of the Specialized Organizations has to be carried out. 

Pan-America will, with the ratification of the Bogota Charter, have a 
Constitution. Such constitutional foundation is of the very greatest im- 
portance. But it is further necessary that the Constitution functions. For 
that purpose the faith in this Constitution by all the members, their willing- 
ness to cooperate, good neighborly relations between all the twenty-one 
American Republics, and between this country and Latin America, are 
indispensable. In the last analysis it is the spirit which decides. 
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JUSTICE AND LAW IN THE CHARTER OF THE 
UNITED NATIONS 


By Mintauts CHAKSTE * 


The position of justice and law in the international society organized 
under the Charter of the United Nations seems to have become a matter of 
controversy among scholars commenting on the Charter. Conflicting views 
on this matter have been expressed, and they seem to obscure one of the 
very basic problems arising from the Charter of the United Nations. Pro- 
fessor Clyde Eagleton maintains that ‘‘the Security Council was not re- 
stricted to legal principles, solutions, and procedures; security was set 
above justice, and the establishment of order was to precede the reign of 
law.’’! Senator Henri Rolin, Delegate of Belgium to the San Francisco 
Conference, expressed a different view by saying that ‘‘with regard to 
peace, we felt the need to emphasize, that our first object was to be strong 
to maintain peace, to maintain peace by our common effort and at all 
costs, at all costs with one exception—not at the cost of justice.’’? Pro- 
fessor Alfaro, Delegate of Panama, seconded him. He stressed that ‘‘we 


will not maintain peace and security at the cost of justice; that is to say, 


193 


sacrificing the rights of any nation. 

The discrepancy between the assertion that ‘‘seeurity was set above 
justice’’ and the contention that peace and security will not be maintained 
at the cost of justice appears to be fundamental. It may be well ex- 
plained by the fact that the Charter of the United Nations, before achiev- 
ing its final form, passed through two different phases of development 
each governed by different ideas: the phase of the Dumbarton Oaks Con- 
versations and the phase of the San Francisco Conference. And the 
approach to the problem of the position of law and justice under the 
regime established by the Charter of the United Nations is partly deter- 
mined by the significance we are willing to attribute to the work of the 
San Francisco Conference by including amendments concerning law and 
justice into the original Dumbarton Oaks Proposals. 

The document known as the Dumbarton Oaks Proposals was the product 
of an outspoken political ‘‘realism.’’ Many writers on international law 
have already pointed out the fact that the Proposals were conspicuous by 


* Formerly Justice on the Supreme Court of Latvia. 

1 This JOURNAL, Vol. 40 (1946), p. 513. 

2 Documents of the United Nations Conference on International Organization, San 
Francisco, 1945, Vol. 6, p. 13, cited hereinafter as Documents. 

3 Same, pp. 26-27 
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the absence of references to the principles of justice and international 
law. The word ‘‘justice’’ was literally missing from the Proposals, and 
the words ‘‘international law’’ appeared only in a paragraph designed to 
protect national sovereignity against international law. But as soon as 
the Dumbarton Oaks Proposals were published a criticism of this omission 
became general even before the nations convened at San Francisco. 

As a matter of fact, as early as the Chinese phase of the Dumbarton Oaks 
Conversations it became clear that concessions to the demands for the in- 
sertion into the document of due reference to the principles of justice and 
international law would have to be made. The Chinese Government put 
forward the following proposals: 


(1) The Charter should provide specifically that adjustment or 
settlement of international disputes should be achieved with due re- 
gard for the principles of justice and international law. 

(2) The Assembly should be responsible for initiating studies and 
making recommendations with respect to the development and revision 
of the rules and principles of international law. 


These proposals were first accepted by the Governments of the United 
States, the United Kingdom and China. Later the Government of the 
Soviet Union joined in sponsoring them for presentation to the San Fran- 
cisco Conference.* They were inserted into the Amendments of the Gov- 
ernments of the United States, the United Kingdom, China, and the Soviet 


Union of May 5, 1945, proposed to the San Francisco Conference.® 


But a most impressive criticism of the ‘‘realism’’ of the Dumbarton 
Oaks Proposals was made in the sixth plenary session of the San Francisco 
Conference by Field Marshal Smuts, Delegate of South Africa, in his in- 
spiring appeal to proclaim in the Charter of the United Nations the faitk 
of the United Nations in the peace of justice and honor and fair-dealing 
as between man and man, as between nation and nation.® His was the 
initiative to include into the Charter the Preamble which was completely 
missing from the Dumbarton Proposals as proposed to the San Francisco 
Conference. The Preamble became an integral part of the Charter, con- 
spicuous by its high idealism against the background of the realism of the 
Dumbarton Oaks Proposals. 

As soon as the Delegates of the San Francisco Conference had to express 
their views on the ‘‘realism’’ of the Dumbarton Oaks Proposals, they were 
most anxious to find appropriate remedies to change the spirit of the Pro- 
posals. They pointed out that ‘‘stronger language than that set forth in 
Paragraph 1, Chapter I, of the Amendments proposed by the Four Spon- 
soring Powers was needed.’’ They felt that ‘‘the phrase ‘with due regard 
for the principles of justice and international law’ in Paragraph 1, Chap- 

* Documents, Vol. 3, p. 25. 

5 Documents, Vol. 3, ps 622. 

* Documents, Vol. 1, p. 426. 
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ter I, was not adequate. It was believed that a more explicit requirement 
for strict observance of the principles of justice, international law, and 
morality should be written into the declaration of Purposes in the Charter 
of the World Organization.’’ Various delegations ‘‘concurred in the view 
that the original Dumbarton Oaks phraseology should be adhered to, but 
strengthened where necessary by more positive references to the obliga- 
tion of strict observance of international law and justice by all states as 
prerequisite to the primary end of the Organization for maintaining peace 
and security.’’ 

The remedies proposed by various delegations found their expression 
in a great many of amendments to the Dumbarton Oaks Proposals. The 
Delegate of Egypt, in supporting the amendment to Paragraph 1, Chapter 
I, by inserting the phrase that peace and security should be maintained 
in conformity with the principles of justice and international law, could 
point to the fact that out of twenty-three different sets of amendments 
submitted by different powers, nineteen included amendments cognate to 
that which he was supporting.*® 

If not all of the amendments were carried it was partly due to the rule 
for voting according to which a two-thirds majority was required for an 
amendment to be carried, and not to the lack of support by the majority 
of states. In fact in some cases a minority of states prevented the amend- 
ments of the majority from being inserted into the Charter. The fact, 
however, remains that behind the amendments of the original Dumbarton 
Oaks Proposals aiming at the strengthening of the position of law and 
justice in the Charter was a considerable force of states to which the 
‘‘realism’’ of the original Dumbarton Oaks Proposals had to yield ground. 
As Mr. Maleolm W. Davis, referring to the insertion of the words ‘‘and 
justice’’ into Paragraph 3, Article 2, of the Charter, points out, ‘‘the 
apparently simple amendment was in reality the result of a steady struggle 
to put the principle of justice explicitly into these Charter articles together 
with peace and security.’’® This steady struggle for the explicit insertion 
of the principle of justice in the Charter, which resulted in a success for 
its supporters, cannot be ignored when we turn to the intentions of the 
makers of the Charter as a means for a better understanding of the 
Charter. This struggle stresses the importance the majority of the makers 
of the Charter attributed to the principle of justice in the functions of the 
World Organization. 

The final text of the Charter of the United Nations, compared with the 
original Dumbarton Oaks Proposals, contains express references to the 
principles of law and justice, which were completely missing from the 


7 Documents, Vol. 6, p. 282. 

8 Same, p. 23. 

® Malcolm W. Davis, ‘‘The United Nations Charter: Development and Text,’’ Inter 
national Conciliation, No. 413 (September, 1945), p. 445. 
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Proposals, and has attributed them a much more prominent position, as it 
would appear from a purely outward approach to the changes affected in 
the Proposals by the San Francisco Conference. 

The first reference to these principles is made in the Preamble which 
declared that the Peoples of the United Nations are determined 


to establish conditions under which justice and respect for the obli- 
gations arising from treaties and other sources of international law 
ean be maintained. 


Article 1, Paragraph 1 defines the first purpose of the United Nations as 
follows: 


To maintain peace and security, and to that end to take effective meas- 
ures for the prevention and removal of threats to the peace and secur- 
ity, and for the suppression of acts of aggression or other breaches of 
the peace, and to bring about by peaceful means, and in conformity 
with the principles of justice and international law, adjustment or 
settlement of international disputes or situations which might lead to a 
breach of the peace. 


Among the Principles in accordance with which the Organization and its 


Members shall act in pursuit of the Purposes stated in Article 1, Article 2, 
Paragraph 3 stipulates that 


All Members shall settle their international disputes by peaceful means 
in such a manner that international peace and security, and justice, are 
not endangered. 


And, lastly, referring to the functions of the General Assembly, Article 13 
states that the General Assembly 


shall initiate studies and make recommendations for the purpose of 
. encouraging the progressive development of international law 
and its codification. 


It has been maintained that this was not much. But before drawing 
any definite conclusion as to the question of much or little, let us see why 
the Charter referring to justice and law contains nothing more. At this 
point it may be well to recall some passages from the Report of Committee 
I/1 to Commission I, which, with minor exceptions, was adopted by the 
Commission, and the Conference as well in the ninth plenary session. The 
Report states that it was ‘‘practically impossible to draw a sharp and 
clear-cut distinction between what should be included under ‘Purposes,’ 
‘Principles,’ or ‘Preamble.’ Given the nature of the substance we have 
in view, some single idea or norm of conduct could go into either of these 
divisions of the Charter without much difficulty.’’? The Report goes on: 


. . . the distinction between the three parts of the Charter under con- 
sideration is not particularly profound. ... The provisions of the 
Charter, being in this case indivisible as in any other legal instrument, 
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are equally valid and operative. The rights, duties, privileges, and 
obligations of the Organization and its Members match with one 
another and complement one another to make a whole. Each of them 
is constructed to be understood and applied in function of the other. 
It is for this reason, as well as to avoid undue repetition, that the 
Committee did not find it necessary to mention again in each para- 
graph relevant dispositions included in other paragraphs of the same 
chapter or other chapters. 


The Report points out that there must be no doubt as to the validity and 
value of any division of the Charter, whether it is called ‘‘Principles,”’ 
‘*Purposes,’’ or ‘‘Preamble.’’ There are no grounds for supposing that 
the Preamble has less legal validity than the two succeeding chapters. 
Then there is the following passage : ‘‘The Committee held that the Charter 
cannot be amplified to include all major purposes and principles that cover 
international behavior, but should include the basic ones, which, by virtue 
of their being basic, can and shall serve the Organization and its Members 
to draw from them, whenever necessary, their corollaries and implica- 

It would appear from these quotations that the small number of refer- 
ences to justice and law in the Charter of the United Nations is to be ex- 
plained by the fact that all provisions of the Charter were considered to 
be equally valid and operative, irrespective of their place in the Preamble 
or in the two succeeding Articles, and that they were not isolated and in- 
dependent rules and principles, but interdependent with one another to 
match with one another and complement one another, and to be under- 
stood and applied one in execution of the other. Therefore more refer- 
ences to these principles would have constituted an undue repetition which 
the makers of the Charter were anxious to avoid. And, lastly, they se- 
lected for the insertion in the Charter only the basic purposes and prin- 
ciples covering international behaviour. It would be inappropriate to try 
to minimize the importance which the makers of the Charter attributed 
to the principles of justice and law in the functions of the Organization 
because of the fact that there are no more references in the Charter to 
these principles. 

Two more facts from the process of the making of the Articles 1 and 2 
of the Charter are to be cleared before drawing any conclusion as to the 
position of justice and law in the functions of the Organization. It may 
be recalled that the amendment to include the phrase, ‘‘in conformity with 
the principles of justice and international law’’ immediately behind the 
phrase, ‘‘To maintain international peace and security’’ in Paragraph 1, 
Article 1, was defeated: in Committee I/1 the amendment attained a bare 
majority, in Commission I—21 votes for, 21 against. A majority of two- 
thirds was required for the adoption. But the amendment to include the 


10 Documents, Vol. 6, pp. 446-449. 
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words ‘‘and justice’’ in Paragraph 3, Article 2 was adopted as the result 
of a steady struggle. 

What is the meaning of the rejection of the first amendment and the 
adoption of the second? The Report of Committee I/1 to Commission I 
will help us to clear this point. As regards the rejection of the first 
amendment the Report states: ‘“‘It may seem, at first sight, that some 
Members opposing the first two motions were opposed to justice itself. On 
the contrary, all of those who took the floor to oppose the two motions 
were agreed that the concept of justice is a norm of fundamental impor- 
tance. All affirmed that peace, real and durable, cannot be based on any- 
thing other than justice.’’ Then the Report goes on to point out the 
reasons why the ‘‘almost tangible notion of peace and security’’ could not 
be brought together with a ‘‘notion which lacks in clarity’’ as that is the 
case with the notion of justice. According to the Report, that would 
‘‘provide a loophole for questioning any specific action, and a possibility 
for delaying measures and procedure while discussing abstract definitions.’’ 
The Organization should promptly stop any breach of peace or remove it. 
After that it ean proceed to find a just adjustment or settlement of the 
dispute or situation. The Report goes on as follows: 


The concept of justice and international law can thus find a more ap- 
propriate place in the context with the last part of the paragraph deal- 
ing with disputes and situations. There, it can find a real scope to 
operate, a more precise expression and a more practical field of applica- 
tion. There was no intention to let this notion lose any of its weight 
or strength as an over-ruling norm of the whole Charter."! 


Commander Stassen, delegate of the United States, in explaining the views 
of his country on this point of the Charter, observed that the Security Coun- 
cil in the matter of future peace of the world would have two important 
functions which he characterized as being the functions of the policemen 
and those of a jury. The policeman at any time that anyone breaks the 
peace and begins to fight shall say, ‘‘Stop fighting,’’ or at any time that 
anyone is poised and ready to fight, ‘‘ You must not fight.’’ Next comes the 
very important function of the jury, a function which must be discharged 
in conformity with justice and international law.’ 

These comments, it would appear, indicate that by including the phrase, 
‘‘in conformity with the principles of justice and international law’’ in its 
place in the Charter there was no intention on the part of the supporters 
of this amendment to let the notions of justice and international law lose 
any of their weight or strength as an over-ruling norm of the Charter. Nor 
do they indicate the intention to release the Organization from the obliga- 
tion to respect and observe the principles of justice and international law. 
On the contrary, it was held that the Security Council in discharging its 
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functions of adjustment and settlement of situations and disputes arising 
from threats to the peace and suppression of acts of aggression or other 
breaches of the peace is bound to abide by these principles. 

But what is the position of the Security Council when, to use the words 
of Commander Stassen, acting as a policeman, it has to stop an act of ag- 
gression or other breaches of the peace? Could the principle of justice be 
ignored, or even violated by the Security Council in these cases? 

To find an appropriate answer to these questions we have to consider the 
changes brought about in the Charter by inserting the words ‘‘and justice”’ 
into Paragraph 3, Article 2. Article 2 deals with the Principles in accord- 
ance with which the Organization and its Members shall act in pursuit of 
the Purposes mentioned in Article 1. The Report of Committee I/1 to 
Commission I comments on the leading phrase of Article 2 as follows: ‘‘The 
keynote of collectivity is common to what precedes and follows this phrase, 
the text clearly indicating, ‘The Organization and its Members.’’’*3 As 
to the Security Council, by virtue of Paragraph 2, Article 24, the Charter 
expressly points out that in discharging its functions for the maintenance of 
international peace and security the Security Council shall act in accordance 
with the Purposes and Principles of the United Nations. 

Commenting on the inclusion of the words ‘‘and justice’’ into Paragraph 
3, Article 2 of the Report states that ‘‘The Committee felt, in the light of 
past experience of some unjust adjustments or settlements, that it is not 
sufficient to assure that peace and security are not endangered. It added 
‘justice.’’’?* And further, as regards the relation of the Paragraph with 
other parts of the Charter, the Report says: ‘‘Going further not to the text 
of Paragraph 3 itself, but to its relations with other parts of the Charter, 
it is clear that the Paragraph provides the conditions governing the ez officio 
intervention of the Organization in the settlement of disputes. The Organi- 
zation and its Members are bound to abide by this principle.’’ ** 

It appears to be clear that the makers of the Charter considered the ez 
officio intervention of the Security Council in the settlement of disputes to 
be governed by the principle of justice. Justice was not to be endangered 
by the ez officio intervention of the Security Council in the settlement of 
disputes. And they did not regard the approach to this principle to be of 
any purely idealistic nature. Commenting on the words ‘‘In pursuit’’ in 
the leading phrase of Article 2, the Report observes that ‘‘In pursuit does 
not indicate, as was made clear in the Committee, any purely idealistic ap- 
proach. It definitely indicates the resolve of the Organization and its 
Members to give practical and effective application to both Purposes and 
Principles.’’*® That would mean that the Security Council in cases of 
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ex officio intervention in the settlement of disputes is bound to give practical 
and effective application of the principle of justice. It seems that there is 
to be found the key for the understanding of the words of Senator Rolin 
that the peace is to be maintained at all costs with one exception—not at 
the cost of justice. Because the Security Council is bound to give practical 
and effective application of the principle of justice, this principle cannot 
be sacrificed for the maintenance of the peace. 

The following hypothetical case may help to clear the matter. A state, 
member of the United Nations, in violation of the principle to refrain from 
use of force against the territorial integrity or political independence of any 
state, commits an act of aggression against another state. The latter resists 
the foreign invasion by force in exercising the right of self-defense recog- 
nized by the Charter. A war is in progress. The Security Council has to 
interfere ex officio and to restore the peace. The peace could be restored 
by suppressing the resistance of the victim of aggression; that is to say, by 
supporting the act of aggression. It would hardly seem that such a solu- 
tion of the crisis were to be considered the right way for restoring the peace. 
Because it would be a solution at the cost of justice; that is to say, by sacri- 
ficing the right of the victim state to self-defense and by supporting the act 
of aggression. World opinion would hardly be satisfied with such a solution, 
and would suspect something wrong behind it. And, of course, there would 
be something wrong—a gross violation of the principle of justice to which 
the Security Council is restricted whether acting as a policeman or as a jury. 

These considerations may help to clear the question as to the position of 
the principles of justice and law in the functions of the Organization, espe- 
cially in those of the Security Council for the maintenance of the peace and 
security, whether their position is dominant, or subordinated to considera- 
tions of peace and security. 

But, apart from this question, there is one point in the Charter which 
seems to have weakened the position of international law in the regime 
established by the Charter of the United Nations. It is concerned with 
the problem of domestic and international jurisdiction. The original 
Dumbarton Oaks Proposals in Chapter VIII, Section A, Paragraph 7, 
referred to international law as the criterion to define the limits of each 
respective jurisdiction. In the Charter the matter is dealt with in Article 
2, Paragraph 7, but reference to international law is missing from it. 
Transferring the matter from Chapter VIII of the original Dumbarton 
Oaks Proposals to Article 2 of the Charter, the San Francisco Conference 
stressed the importance of the matter which from now on became one of 
the basic principles of the Charter. By omitting reference to international 
law the Conference deprived the principle of all legal precision which 
would have helped to operate it. As it is, there is no criterion in the 
Charter to define domestic and international jurisdiction. Nor is, there 
reference to the competent organ to decide issues on this matter. 
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At the Committee I/1 state of the discussions of this Paragraph amend- 
ments were proposed to include the words ‘‘international law,’’ but the 
respective motions failed to attain the required two-thirds majority. The 
Greek amendment to this end was defeated by a minority of 14 votes 
against 17, and the Belgian amendment by a minority of 14 votes against 

The views of the Four Sponsoring Powers favoring the omission of the 
words ‘‘international law’’ in that Paragraph were expressed by Mr. 
Dulles, Delegate of the United States. According to the Summary Report 
they are as follows: 


In reply to the contention that domestic jurisdiction should be de- 
termined in accordance with international law, Mr. Dulles again 
pointed out that international law was subject to constant change and 
therefore escaped definition. It would, in any ease, be difficult to 
define whether or not a given situation came within the domestic 


jurisdiction of a state. In this era the whole internal life of a country 
was affected by foreign conditions. He did not consider that it would be 
practicable to provide that the World Court determine the limitations of 
domestie jurisdiction or that it should be called upon to give advisory 
opinions since some countries would probably not aeceept the compulsory 
jurisdiction clause. In summary, Mr. Dulles stressed the virtue of the 
prineiple—its breadth and simplicity. The organization in none of its 
branches or organs should intervene in what was essentially the domestic 
life of the Member states. Moreover, this principle was subject to evo- 
lution.*® 

The Report of the Rapporteur has no comment to make on this point, 
and gives no clue for the interpretation of this broad and simple principle, 
and no help to find the norm governing the inevitable issues on matters of 
domestic and international jurisdiction. He, however, did not see any need 
for including it in the Article.*® 

Mr. Dehousse, Delegate of Belgium, after his amendment had failed to 
attain two-thirds majority, expressed the hope that the Paragraph, even 
without reference to international law, would not impede the functioning 
of the International Court of Justice. He argued that after two states had 
accepted the compulsory jurisdiction of the Court, and if one of those 
states should allege that it rejects the intervention of the Court on account 
of the fact that the question raised falls within domestic jurisdiction, the 
Court itself, by virtue of Article 36, Paragraph 6, of its Statute, could de 
termine whether the exclusive jurisdiction clause might or might not be 
invoked.”° But as it seems now, after the United States have accepted the 
compulsory jurisdiction of the International Court of Justice with the 
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reservation of the right to decide whether or not the matter was essentially 
domestic, this hope might be dropped. 

The same principle declared by the United States for the acceptance of 
the compulsory jurisdiction of the International Court of Justice if ap- 
plied to matters within the functions of the United Nations might result 
in the establishment of a veto for states anxious to prevent the Organiza- 
tion or its Members from interference in cases they claim to be within their 
domestie jurisdiction. 

Be that as it may, it has to be recalled that the notion ‘‘jurisdiction”’ is 
the creation of law within a legal system in which there are two or more 
entities displaying state activities. Law determines the space within which 
each entity displays its activities. In the absence of law there can be no 
jurisdiction. As in the international society there are many international 
personalities exercising activities, such as belong to sovereign states, the 
space within which each of them displays these activities is determined by 
law. If we are to abolish law, we are to abolish jurisdiction as well. Mr. 
Evatt rightly pointed out that there was no criterion for the definition 
of domestic and international jurisdiction other than international law. 
It would seem therefore that the omission of the words ‘‘international 
law’’ from Article 2, Paragraph 7, could not be interpreted as the aboli- 
tion of international law as the criterion for the definition of domestic and 
international jurisdiction unless we presume that the makers of the Charter 
had express intention to abolish the notion ‘‘jurisdiction’’ itself. Then 
the terms ‘‘domestie jurisdiction’’ in Article 2, Paragraph 7, would have 
been given in the Charter a different meaning than the commonly accepted 
one. There seems to be no evidence to that. 

What matters is the fact that the Charter has not expressly named the 
organ to settle disputes arising from matters of jurisdiction. These dis- 
putes are essentially legal in character, and in every legal system they as 
a rule are settled by the courts of law. As it is, the Charter has left the 
door open to the states to become judges in this matter in their own causes. 
If their decisions disagree, some procedure will have to be found to reach 
a settlement. The Charter itself seems to show the right direction. Article 
36, Paragraph 3 points out that legal disputes should as a general rule be 
referred by the parties to the International Court of Justice. It would 
seem that there is no escape from the International Court of Justice as the 
competent organ for deciding disputes in matters of jurisdiction. 

One observation still remains to be made on this point. The Peoples of 
the United Nations by an express provision of the Preamble of the Charter 
have undertaken ‘‘to establish conditions under which justice and respect 
for the obligations arising from treaties and other sources of international 
law could be maintained.’’ This passage from the Preamble of the Charter 
seems to stress the duty of states to respect the obligations arising from 
treaties and other sources of international law in all matters. There is no 
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exception for the question of domestic jurisdiction which as an essentially 
legal one is determined by international law and engagements. It would 
be at variance with this provision of the Preamble of the Charter which, 
according to the Report of the Rapporteur Committee I/1, has no less 
legal validity and value than the two succeeding chapters, if states were 
going to act as judges in their own cases in such preéminently legal matter 
and reach decisions in contradiction to the rules of international law which 
govern the relations that gave rise to the question of jurisdiction. Then 
conditions for the maintenance of the respect for the obligations arising 
from treaties and other sources of international law would not be estab- 
lished, and that would constitute a non-fulfilment in good faith of the 
obligations assumed by the Members of the United Nations in accordance 
with the Charter. It would appear therefore that the question of domestic 
jurisdiction will have to be decided in each case in accordance with the 
relevant rules of international law. 


THE IMMUNITY OF STATE-OWNED VESSELS IN 
SWEDISH JUDICIAL PRACTICE DURING 
WORLD WAR II 


By Stia JAGERSKIOLD * 


During the past few years Swedish Courts have repeatedly dealt with 
cases involving problems of international law of great general interest. 
Several of these cases have concerned problems of the immunity of ships 
owned by foreign Governments.t Each case has presented characteristic 
peculiarities and difficulties of its own and as a result various legal aspects 
of the problem have been thoroughly examined by the courts. Apart 
from these purely legal difficulties the cases have usually been of a po- 
litically delicate character. There has thus existed the risk that foreign 
Governments would attempt to bring pressure to bear on the Swedish 
courts whose independence and objectivity have, therefore, frequently 
been severely tested. This circumstance renders an examination of Swedish 
judicial practice during the past few years particularly interesting. Owing 
to the importance of the problems dealt with from the point of view of 
international law and of the light they shed on the administration of 
justice in Sweden during a difficult period, a brief summary and analysis 
of the principal cases may be of some interest to the American public. 

The first of these cases concerned a number of Norwegian ships lying 
in the harbor of Gothenburg. The owners of the ships were certain Nor- 
wegian shipping companies whose chief executives had remained in Nor- 
way after the German invasion; these applied to the Swedish authorities 
for an arrest to be placed on the ships. The Norwegian and British Gov- 
ernments claimed immunity for the ships. But the ships had not been in 
Norwegian territory since the requisition was decided. Could this have 
taken effect on Swedish territory ? ? 

The second case concerned an Esthonian ship, the J’oomas, which, in 
1940, while lying in a Swedish port, had been nationalized by the newly 
formed Soviet Esthonian Government. The owner denied that this na- 


* Assistant professor at Upsala University. 

1For these problems see Hackworth, Digest of International Law, Vol. II, p. 423; 
Oppenheim, International Law, 5th ed., ed. by Lauterpacht, Vol. II, p. 668; Garner, 
‘Immunities of State-owned Ships Employed in Commerce,’’ in British Year-Book of 
International Law, 1925, p. 128. 

* My learned colleagues, Professor Halvar G. F. Sundberg, Upsala University, and Pro- 
fessor Hikan Nial, Stockholm, gave their opinions on behalf of the British and Nor- 
Wegian legations, which were published in 1942 and are of considerable interest. 


601 


= 


602 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tionalization decree was applicable to property in Sweden. The Soviet 
Government, however, had taken control of the ship although it was within 
Swedish territory and claimed immunity. The question then arose whether 
this claim should be allowed, considering the methods by which the Soviet 
authorities had come into possession of the ship. 

The third case concerned a number of Finnish ships whose arrest in 
Sweden had been demanded by Swedish creditors. While the ships were 
still under arrest in Swedish ports the Finnish Government decided to 
requisition the ships and asked for the repeal of the arrest on the plea of 
immunity. This measure raised the problem as to whether the ships had 
at any time prior to the executive measures taken by the Swedish authori- 
ties been in the possession of the Finnish Government and further whether, 
after the Swedish authorities had proceeded to arrest them, they could 
become the property of the said Government. 


1. The Norwegian ships at Gothenburg. 


It was maintained that the ships in question had become state-owned as 
a result of so-called provisional decrees of April 20 and May 18, 1940, 
by which the Roval Norwegian Government—at that time still in Norway— 
had requisitioned all Norwegian ships; the requisitions implied that the 
ships were placed at the Government’s disposal, but the ownership re- 
mained with the companies which were entitled to compensation. Among 
the ships were several lying in the Swedish port of Gothenburg; some ot 
the ships were later leased to the British Government. That Government 
sent masters to Sweden who took possession of the ships. 

The shipping companies, still in Norway, were, one must presume, subject 
to German pressure. They applied, on October 25, 1941, to the Chief 
Executor at Gothenburg for an arrest on the ships with a view to prevent- 
ing their departure from Sweden. 

According to Swedish law an arrest can be granted either provisionally 
or definitely. Accordingly the first question to be decided was whether 
an arrest ad interim could be granted or not. Now the Royal Norwegian 
and the British Governments claimed that the ships in question were state- 
owned and immune so that no executive measures could be taken against 
them. 

The Chief Executor at Gothenburg was the first to decide in this matter. 
He found that the provisional arrest applied for by the shipping compa- 
nies could not be granted. The shipping companies, however, lodged an 
appeal with the Géta Court of Appeal, which ordered an immediate arrest 
ad interim on the ships. 

The question of definite arrest was thereupon referred back to the Exe- 
eutor in Gothenburg. The Executor ruled, on November 6, 1941, that 
he could not grant such an arrest and ordered that the provisional arrest, 
decided by the Géta Court of Appeal, should be rescinded. He founded 
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his decision on the fact that the ships had been legally requisitioned by a 
foreign Government and were in the actual possession of that Government 
or the British Government; that the Governments had declared that the 
ships were used for public and not private purposes, and that they there- 
fore were entitled to immunity. 

This decision also was overruled by the Gita Court of Appeal. The 
Court did not find the claims for immunity well founded; the shipping 
companies had shown better right to the ships than the Governments. In 
view of the evident risk of the ships departing from Sweden, the Court 
ordered a new arrest to be placed on them. In a dissenting opinion, how- 
ever, the President of the Court stated that, even if in his view the ships 
were not used for public but for private purposes and thus not entitled 
to immunity, the shipping companies had not shown that the Norwegian 
and British Government’s possession of the ships was illegal; he there- 
fore voted against the granting of an arrest. 

The Norwegian and British Governments appealed to the Supreme Court 
of Sweden for a final decision. This was given on March 17, 1942.* It 
was founded on a thorough examination of the various aspects of the case 
and was in favour of the Governments. The Supreme Court argued as 
follows : 


It had been proved that the British Government was in actual possession 
of the ships. As a general principle—with some modifications—the right 
of foreign powers to immunity is acknowledged in Swedish law, even if 
there does not exist any written law to that effect. It is moreover of par- 
ticular importance that the principle of immunity is recognized in most 
countries, including the neighbouring great powers France, Germany, and 
Great Britain as well as in the United States of America. Having regard 
to the great importance of the matter for international law it could not, 
in the absence of valid reasons for such a view, be assumed that Swedish 
law would depart from the interpretation of the principle adopted in 
these countries. The principle of immunity was subject to modification 
only in case a state did not make use of its sovereign powers but was acting 
like a private individual, that is, if the object of its activity were not 
public but private purposes. This did not apply in the present case. 
Even if some doubt could arise in time of peace with regard to the nature 
of the cargo, this was evidently impossible in time of war, when the trans- 
port of supplies for the population was an urgent governmental interest. 
Still, a Government’s possession of a ship was not to be respected in every 
case ; if, the Court declared—and here differed from recent British prece- 
dents ‘—private property in Swedish territory had been seized by viol- 


3 See the Swedish publication of leading cases, Nytt juridiskt arkiv for 1942, Vol. I, 
p. 65. The case is to be reported in the Annual Digest. 
‘Christiana, Lloyd’s List Law Reports, Vol. 60, p. 7. 
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ence or other high-handed action disturbing previous possession the in- 
jured party would be entitled to the support of the Swedish authorities 
in recovering possession. In the case under discussion, however, there was 
no question of such action. 

The Court thereupon discussed the question whether the requisition could 
have been legally executed when the ships were within Swedish territory.® 
It would be impossible for a foreign Government to execute such a meas- 
ure by force within the territory of another state. But in this case, there 
had been no question of force, the captains having voluntarily delivered 
the ships to the representatives of the Norwegian and the British Govern- 
ments. The situation would have been different if the Norwegian law, 
on which the requisition was founded, had been of such a nature that it 
conflicted with the general principles of Swedish law. In that case the 
Norwegian law would not have had any effect in Sweden. That, however, 
was not true of the relevant Norwegian law.® 


2. The Toomas. 


By a degree of July 23, 1940, the Soviet Esthonian Parliament national- 
ized all banks, industrial enterprises, mines, and transport companies. 
On August 6, 1940, there was founded a maritime transport central office. 
Before these rules came into force the Joomas, owned by Esthonian citizens 
and entered in the Esthonian Shipping register, had left for Stockholm 
where it afterwards remained. On August 27, 29, and 30, 1940, the owners 
of the ship, who had remained in Esthonia, authorized the Soviet Russian 
commercial delegation in Stockholm to act on their behalf in all matters 
concerning the ship. Not until October, 1940, however, did the master 
of the ship place it at the disposal of the Soviet Union, whereupon he re- 
ceived a Soviet Russian ships-certificate and submitted the list of the crew 
to the Soviet authorities; hereafter the ship flew the Soviet colours. 

A director of a Swedish shipping company, one Carlbom, thereupon 
took out summons against the Esthonian master in order to recover cer- 
tain expenses which he had incurred for the ship on behalf of the master. 
The master admitted the correctness of the claim. On February 9, 1942, 
the Court of first instance, the Stockholm City Court, directed him to 
surrender the ship to Carlbom in payment for the latter’s claim with costs. 
The Soviet authority, however, lodged an appeal against the decision of 
the Court, and claimed that, as a result of nationalization, the ship was 
the property of the Soviet Union, the Esthonian master having been dis- 
missed and a Russian master appointed in his place. On March 9, 19438, 
the Svea Court of Appeal dismissed this Soviet claim. The powers issued 


5 McNair, Legal Effects of War, 1944, p. 381. 
6 This case is fully discussed by Sundberg in Nordish Tidskrift for International Bet, 
1942, and in Strédda uppsatser, 1943, p. 89, as well as by Gihl in Svensk Juristtidning, 


1944, 


IMMUNITY OF STATE-OWNED VESSELS IN SWEDISH JUDICIAL PRACTICE 605 


by the Esthonian owners for the Soviet commercial delegation could not, 
in view of the circumstances in which they had been issued and the close 
connection with the nationalization, be regarded as valid. The decision 
to nationalize Esthonian property could have no legal effect on such prop- 
erty which was already in Sweden. Consequently the ship was not Soviet 
property. On April 13, 1944, the Supreme Court likewise found that 
neither the actions of the owners, who had remained in Esthonia, nor the 
decision of the Esthonian master to surrender the ship to the Soviet Rus- 
sian authorities, could be regarded as valid in law; the decrees concerning 
nationalization could not, in accordance with general rules concerning 
the territorial limitation of such laws, and irrespective of the fact that 
the ship had actually passed into the possession of the Soviet Union in 
the way described above, be applied to this ship, which had arrived in 
Sweden prior to the promulgation of the decrees in question. The Soviet 
claims to the ownership of the T’oomas were thus rejected. 

When, however, the Swedish creditor referred to this decision in order 
to seize the ship, the Soviet authorities objected that the ship was state- 
owned and consequently immune against executive measures. On Feb- 
ruary 18, 1942, the Governor General of Stockholm, it is true, found, as 
did the Svea Court of Appeal in its decision of May 21, 1942, that this 
objection could not be considered. The Supreme Court, however, found 
that though the ship could not, as the Court had found in the case cited 
above, be regarded as the Property of the Soviet Union, this cireumstance 
could not in itself prevent the Soviet Union, in virtue of its possession of 
the ship, from enjoying immunity against executive measures. The 
Toomas was in the possession of the Soviet Union. Therefore, the debts 
which the Esthonian master had been directed to pay by surrendering the 
ship could not in the circumstance be seized. 

In this case the Swedish Supreme Court consequently went further than 
it had previously considered itself justified in doing in its decision con- 
cerning the Norwegian ships, referred to above. Immunity was held to 
exist irrespective of the fact that the Government took possession of the 
ship in consequence of a nationalization which was in contradiction to 
fundamental Swedish legal principles. The decision therefore conforms 
to the principles laid down in the British Christiana case. 


3. The Finnish ships. 


After the first world war Gustaf B. Thordén, a Swedish citizen, had built 
up a big shipping business in Finland. After 1940 eight of his ships, 
owned by Finnish incorporated companies controlled by Thordén, re- 
mained in the Baltic, while the others had been chartered or requisitioned 
by the Allies. A Swedish company, Altumex, also controlled by Thordén, 
had considerable claims on the eight ships mentioned above. In the ex- 
tremely difficult situation in which Finland had been placed in June 
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1944 as a result of military events, leading to an increase of German con- 
trol, the Swedish creditor applied for an arrest to be placed on the ships, 
which at that time lay in Swedish harbours. After Thordén, as manager 
of the Finnish shipping companies, had admitted the correctness of the 
claims of the Swedish company and these had been upheld by Swedish 
courts, the Swedish company also applied for execution of the judgment. 
The applications for arrest were granted and the ships placed under ad 
interim arrest. 

The Finnish Government, regarding this action as a disguised attempt 
to export capital from the country, at first retorted by requisitioning the 
ships and later applied to the Swedish authorities for their release. The 
Finnish Government also refused to allow seizure on the plea that the 
ships now were state-owned and thus immune. Later the Finnish Goy- 
ernment even succeeded in having Thordén’s Finnish companies declared 
bankrupt, which, in accordance with a convention between Sweden and 
Finland relating to the legal effects of bankruptcy, entailed the revoca- 
tion of the arrest; Thordén, however, objected that the declaration of 
bankruptey had been made in such circumstances that it conflicted with 
Swedish public order and therefore could not be regarded as valid in 
Sweden. This particular aspect of the case, however, need not be discussed 
here. In fact the ships were not released because of the bankruptcy. 

The problem raised by the Thordén case which is of interest here con- 
cerns the question of the immunity of the ships; it seems to be unique in 
the history of international law. The question has often arisen whether 
a ship requistioned by a Government is immune and whether requisition 
without actual possession is sufficient to constitute immunity. In the case 
under notice, however, the question arose whether a state by requisition 
could transform into a state-owned vessel a merchant-ship against which 
executives measures had already been taken by another state within its 
own territory. Since at the time of the arrest the Thordén ships were lying 
in different Swedish ports, several Swedish executive and judicial authori- 
ties were called upon to decide in the matter. The decisions, however, 
varied and before the first of the cases reached the Supreme Court Thordén 
and the Finnish Government came to an agreement; hence a really au- 
thoritative Swedish decision is not available. The decisions of the lower 
courts, however, point to a certain conclusion. At Stockholm, it is true, 
the Finnish claim for immunity was accepted by the authority of first 
instance; on July 21, 1944, the seizure of a Thordén ship was refused in 
view of the immunity, which the requisition apparently involved. This 
decision was, however, overruled. On July 25, 1944, the City bailiff on 
Tralleborg decided to respect the immunity of two Thordén ships, since 
on June 27 the Finnish Government had requistioned them and the masters 
had stated that they operated the ships on behalf of the Government. The 
Chief Executor referred the matter back to his subordinate as his colleague 
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in Stockholm had done, on the ground that the requisitioning measure had 
not been carried out before the date when the ships were placed under 
arrest, so that the ships could not claim immunity. The Court of Appeal, 
with which the Finnish Government lodged an appeal, upheld the decision 
of the Chief Executor on the same grounds. 


* * 


From an analysis of the Swedish practice with respect to the question of 
immunity the following conclusions emerge. 

State-owned ships, even if merchantmen, have been treated as immune 
irrespective of the fact that they had been requisitioned by a foreign Gov- 
ernment while lying in Swedish ports, provided they were in the actual 
possession of the Government. The immunity has been respected even if 
the Government was found to have no legal title to the ship, although the 
Supreme Court had at first expressed a different opinion. But immunity 
was granted in case the foreign Government had requisitioned the ships at 
a time when Swedish executive measures had already been taken against it. 
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EDITORIAL COMMENT 


THE PACT OF BOGOTA 


The American Treaty of Pacific Settlements, officially designated Pact 
of Bogota, was signed on behalf of the twenty-one American States on 
April 30, 1948, with reservations by seven of the signatories. It is in- 
tended to replace nine agreements which have sometimes been referred to 
as constituting the inter-American peace system. The procedures of peace- 
ful settlement provided for in these nine agreements were: 


(1) Under the Treaty of May 3, 1923, to Avoid or Prevent Conflicts 
between the American States—the procedure of inquiry by a com- 
mission of nationals of American States, appointed at the instance 
of any Government directly interested, upon its being found im- 
possible to settle controversies through diplomatic procedure or by 
submission to arbitration or in cases of imminent danger of armed 
conflict. 

Under the General Convention of Inter-American Conciliation, Janu- 
ary 5, 1929—the procedure of conciliation by a commission ap- 
pointed as above with respect to all controversies which it may not 
have been possible to settle through diplomatic channels. 

and (4) Under the General Treaty of Inter-American Arbitration 
and the Additional Protocol of Progressive Arbitration, January 5, 
1929—the procedure of arbitration of legal questions, with the 
exception of (a) matters within the domestic jurisdiction of the 
parties and not controlled by international law, (b) matters af- 
fecting States not parties to the Treaty, and (c) matters specially 
reserved by the parties. 

5) Under the Anti-War Treaty of Nonaggression and Conciliation, Oc- 
tober 10, 1935—the procedure of conciliation by a commission ap- 
pointed as above with respect to all controversies which it has not 
been possible to settle by diplomatic means within a reasonable period 
of time, with no limitations other than those set forth in the Treaty. 

) Under the Additional Protocol of December 26, 1933, to the General 
Convention of Inter-American Conciliation—the procedure of con- 
ciliation by commissions established on a permanent basis by agree- 
ments between each of the parties to the General Convention and 
each of the other parties. 

Under the Convention of December 23, 1936, to Codrdinate, Extend 
and Assure the Fulfillment of the Existing Treaties between the 
American States—the procedures of inquiry, conciliation and arbi- 
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tration, as above, and the procedures of mediation and consultation 
of governments. 

Under the Treaty of December 23, 1936, on Good Offices and Media- 
tion—the procedure of recourse to the good offices or mediation of 
an eminent citizen of one of the American States, preferably chosen 
from a permanent general list. 

Under the Treaty of December 23, 1936, on the Prevention of 
Controversies—the procedure of study, by permanent bilateral 
mixed commissions, of the causes of future difficulties or contro- 
versies. 


As of January 1, 1948, only one of these nine agreements had been 
ratified by all the American States. This was the Anti-War Treaty of 
Nonaggression and Conciliation, fifth in the list above; seven of the ratifica- 
tions of the Anti-War Treaty were subject to reservations. The first four 
of the nine agreements were neither signed nor ratified by Argentina; the 
second, third and fourth were not ratified by Bolivia nor Costa Rica; the 
third and fourth were not ratified by Paraguay nor Uruguay; the fourth 
was not ratified by Brazil, Colombia, Panama, Peru, nor the United States; 
the sixth was not signed nor ratified by Argentina, Bolivia, Brazil, Costa 
Rica, Cuba, El Salvador, nor Peru, and was not ratified by Uruguay; the 
seventh was not ratified by Argentina, Bolivia, Costa Rica, Paraguay, Peru, 
Uruguay nor Venezuela; the eighth was not ratified by Argentina, Bolivia, 
Paraguay, Peru, Uruguay nor Venezuela; and the ninth was not ratified 
by Argentina, Bolivia, Brazil, Paraguay, Peru, Uruguay nor Venezuela. 
The situation clearly justified the statement made by the Director of the 
Pan American Union, in September, 1947, that we cannot today truly 
affirm the existence of an inter-American peace system. 

The provisions of the Pact of Bogota, embodying the results of the 
latest effort to work out procedures of peaceful settlement acceptable to all 
the American States, may be briefly summarized as follows: 


Chapter I. General obligation to settle by the procedures set forth in the 
Pact all inter-American disputes except those relating to (a) matters 
essentially within the domestic jurisdiction of a State, (b) matters 
already settled by agreement or arbitral award or judgment of an 
international tribunal, and (c) matters as to which recourse to com- 
petent domestic tribunals is open to the persons concerned. 

Chapter II. Recognition of the propriety of the exercise of good offices 
by one or more governments or eminent citizens or the submission of 
disputes for mediation by one or more governments or eminent citizens 


during a period of five months before resort to more formal pro- 
cedures. 


Chapter III. Provision for the establishment of permanent commissions 
of investigation and conciliation by bilateral agreements among the 


(8) 
(9) 
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American States; for the establishment of a permanent panel of 
conciliators, two designated by each American State from among its 
nationals enjoying the highest reputation for equanimity, competence 
and integrity; for the convocation of one of the bilateral commissions 
or a special commission of persons chosen from the permanent panel 
upon application of any State to the Council of the Organization of 
American States with a view to the use of the procedure of conciliation 
and investigation for the settlement of any controversy ; for immediate 
suspension of the controversy upon such application; and for com- 
pletion of a report and recommendations by the commission within six 
months after its entrance upon its duties. 

Chapter IV. Recognition of the compulsory jurisdiction of the Inter- 
national Court of Justice for all legal disputes within the scope of 
Article 36, paragraph 2, of the Statute of the Court; recognition of 
the right of any party to the Pact to resort to the International Court 
of Justice for the settlement of inter-American disputes (other than 
those excepted under Chapter I) upon the failure of the parties to 
settle such disputes by conciliation or to agree to settlement by arbitra- 
tion; provision for compulsory arbitration of cases (other than those 
excepted under Chapter I) which the Court declines to hear. 

Chapter V. Provision for constitution of an arbitral tribunal of five 
members within two months after refusal of the International Court of 
Justice to hear any dispute (with the exceptions noted) and for state- 


ment of issues by the Court if the parties fail to agree on such state- 
ment. 

Chapter VI. Provision for consultation of Ministers of Foreign Affairs 
in the event of failure of any party to comply with a decision of the 
International Court of Justice or of an arbitral tribunal. 

Chapter VII. Provision for request of advisory opinion of the Inter- 
national Court of Justice on any legal question. 


The States which filed reservations at the moment of signature, as noted 
above, were Argentina, Bolivia, Ecuador, Nicaragua, Paraguay, Peru, and 
the United States. The reservations of Bolivia, Ecuador, and Nicaragua, 
and one of the three reservations of Peru relate to the application of the 
procedures of peaceful settlement to matters that have been previously 
settled. Bolivia, Ecuador and Nicaragua apparently take the view that 
nothing is settled until it is settled right; Peru, on the other hand, records 
its concern as to the possibility of the reopening of matters that have been 
settled. The reservations of Argentina, Paraguay and the United States 
and two of the Peruvian reservations go more deeply to the substance of 
the Pact. Argentina does not accept any of the provisions relating to 
judicial settlement or arbitration. Paraguay would require a special agree- 
ment for the arbitration of non-juridical questions affecting the national 
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sovereignty. Peru declines to be bound by the decision of the Inter- 
national Court of Justice on the question whether a matter is essentially 
domestic; she also reserves the provision for the setting up of an arbitral 
tribunal by the Council of the Organization of American States in the 
event of failure of one of the parties to take the action required for the 
constitution of the tribunal. The United States, finally, maintains the 
reservations included in its declaration of acceptance of the compulsory 
jurisdiction of the International Court of Justice; declines to present to 
that Court any dispute which it does not consider to be within the Court’s 
jurisdiction; will require a special agreement for the submission of any 
dispute to arbitration; and (in this respect supported by Argentina) re- 
fuses to agree to refrain from action on behalf of its nationals with respect 
to all matters as to which recourse may be had to competent domestic 
tribunals. 

It is evident that the effort made at Bogota was not wholly successful. 
The provisions of the Pact with respect to good offices, mediation, investiga- 
tion and conciliation have, so far, not been the subject of reservations; and if 
the Pact is ratified by all the parties without reservation of any of these 
provisions, substantial progress will have been made toward the constitu- 
tion of an inter-American peace system. The provisions for compulsory 
reference of non-juridical questions to the International Court of Justice 
and for compulsory arbitration of such questions in the event of the re- 
fusal of the Court to take jurisdiction have, however, been rejected wholly 
or in part by four American States and are likely to be the subject of 
reservations by other States at the time of ratification. The architects of 
the inter-American peace system have still much work to do. 

EpGar TURLINGTON 


THE ECONOMIC AGREEMENT OF BOGOTA 


During the past year there have occurred two important international 
conferences at which issues of international economic policy were discussed. 
The first of these was the United Nations Conference on Trade and Employ- 
ment which commenced in Havana, Cuba, in November, 1947, and con- 
cluded, in March, 1948, with multilateral agreement upon a charter for a 
United Nations International Trade Organization. The second of these 
meetings was the Ninth Conference of American States at Bogota, Colombia, 
Which followed almost immediately after the termination of the Havana 
Conference and resulted, among other things, in the Economie Agreement 
of Bogota. 

Certain fundamental differences between the Havana Charter and the 
Bogota Agreement are important. For one thing, the Havana Conference 


1The Economie Agreement was only one of a number of documents agreed upon at 
the Bogota Conference, which covered a wide range of matters relating to the organiza- 
tion and policy of the Inter-American System. 
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dealt primarily with matters of trade policy and only to a relatively minor 
extent with questions of investment policy. The Economic Agreement of 
Bogota, on the other hand, deals primarily with investment policy and 
financial and technical codperation. Another important difference is that 
Havana was one of the general international conferences held under the 
auspices of the United Nations at which fifty-two nations were represented, 
whereas the Bogota Conference was regional in character, comprising only 
the twenty-one American Republics which form the Pan American Union 
or, as it is now known, the Organization of the American States.? This 
meant that the issues at Bogota were simpler and a number of the complicat- 
ing factors which prolonged the Havana Conference were not present in 
the deliberations at Bogota. Furthermore, unsolved economic problems 
were assigned to an Inter-American Economic Conference to be held in 
Buenos Aires.* 

Yet, despite these differences, the underlying issues at both Havana and 
Bogota were basically the same. At both conferences the United States, 
with an enormous industrial production, a high standard of living, and 
great mastery of the techniques of mass production and distribution, stood 
for the maximum possible freedom for private international trade and 
investment, urging that the laws of supply and demand economics were 
sound and that they should be given the greatest possible freedom. On 
the other hand, at both conferences nations of relatively little industrializa- 
tion and a low standard of living asserted a determination to adhere to 
protective measures that might help them increase and defend national 
industries, even if in so doing they defy the laws of supply and demand 
economics. The result of both conferences was a series of compromises 
which can be seen clearly in the texts. It is a tribute to the patience and 
negotiating ability of all concerned that any agreements were achieved. 
Perhaps the fact that the issues had been fully debated at Havana just 
prior to Bogota made possible a more rapid conclusion at the latter con- 
ference than would otherwise have been the case. 

With the foregoing as a background, some of the specific issues dealt 
with in the Bogota Agreement may be considered. 


1. Raw Material Prices 


The Bogota Agreement contains in its first chapter a series of ‘‘prin- 
ciples,’’ only one of which will be singled out for specific mention here. 
That deals with the question of raw material prices. The nations of Latin 
America which have been and still are heavily dependent upon their ex- 


2 This change in name is provided for by the Charter of the Organization ef the 
American States signed at Bogota on April 30, 1948. 

8It was agreed at Bogota that there should be held in Buenos Aires a Special 
Economie Conference to be convened at the call of the Inter-American Economic and 
Social Council. It was contemplated that this conference would begin late this year. 
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ports of raw materials for their very livelihood have naturally had a pre- 
occupation with the prices which those materials command in world markets. 
They saw in the early thirties the prices of many of these materials go to 
the bottom (as, for example, Chilean nitrates and Bolivian tin), while the 
prices of manufactured goods remained relatively steady. The result for 
them was general economic collapse, defaulted bond issues, and a very 
strong determination to do something about it if possible. 

During World War II the United States was a heavy buyer of these raw 
materials and production of many of them, such as rubber, was stimulated 
beyond any possibility of continuance of a market in the postwar era. 
At Mexico City in 1945 the American Republics strongly urged the need 
for United States Government aid in tapering off these purchases pending 
European recovery, and thus a restoration of European markets, and looked 
hopefully at United States plans for stockpiling. 

At Mexico City it was agreed that when, during the postwar transition 
period, it should finally become necessary to reduce purchases, which re- 
ductions would be likely to affect seriously the stability of the economy of 
the producing countries, the purchasing country should adopt measures de- 
signed to minimize the adverse consequences.* 

At the time of the Mexico City Conference the war was still on. When 
the delegates met at Bogota, there had been a substantial period of peace; 
world recovery had progressed more slowly than was perhaps anticipated 
at Mexico City, but there had been a continuing market for the products 
of Latin America. However, there hung over the delegates the immediate 
question as to the prices which would be paid for primary products under 
the Marshall Plan and the still continuing long-term question of raw 
material prices. Anxiety over the price situation was strong because the 
large dollar balances accumulated during the war had been practically ex- 
hausted, leaving the Latin American nations entirely dependent upon 
foreign markets for their foreign exchange requirements. Hence the ques- 
tion again came up at Bogota. 

In Chapter One of the Economic Agreement of Bogota there was set 
forth an intention to codperate in facilitating access on equal terms to 
trade, products, means of production and knowledge. At the same time 
the nations reaffirmed ‘‘their resolution that, as a general policy, there 
should be taken into account the need to compensate for the disparity that 
is frequently noted between the prices of raw materials and the prices of 
manufactured products by establishing the necessary balance between 
them’’ (Article 3). 

This subject was again dealt with in Article 30 which provided that the 
States agree to cooperate in international agreements to prevent or correct 
dislocations in regard to basic raw materials, persistent disequilibrium be- 


* Article 21. The conclusions of the Inter-American conference on problems of war 
and peace. Mexico City, 1945. 
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tween production and consumption, the accumulation of excessive stocks 
and sharp fluctuations in prices. 

To both these articles the United States filed reservations. In neither 
reservation did it set forth its reasons, but its position must be quite clear. 
In the first place, artificial price supports for raw materials would be con- 
trary to the basic economic principles for which the United States has 
stood (even though domestically the United States does support farm 
prices). Furthermore, any support for raw material prices would have 
to come from the United States, and even from the point of view of stock- 
piling, the United States could give no commitment since legislative action 
and appropriations would have to be obtained. Finally, the United States 
eould point to Chapter VI of the International Trade Organization 
Charter which sets forth a mechanism through inter-governmental com- 
modity agreements for the stabilization of raw material prices. 


2. Industrialization and Diversification 


The basic solution to the problem of dependence upon raw material prices 
in an international market as visualized by all of the other American re- 
publics is industrialization. Industrialization has a psychological and 
political appeal in the modern world in that it is believed that the nation 
which becomes industrialized has grown up and become mature. There 
also exists an almost blind faith that from industry will flow greater 
prosperity and a higher standard of living regardless of the relationship 
of available natural resources or markets to the precise form of indus- 
trialization contemplated. Beyond these psychological factors, however, 
is the conception that with industrialization will come diversification of 
product and far less dependence on the part of the national economy upon 
selling one product to obtain foreign exchange. This desire for diversifica- 
tion and less dependence upon the world market has been heightened by 
the wartime experience of shortages, when all of the countries were de- 
pendent upon the ability of the United States to produce and export the 
manufactured products which they needed. For these reasons, the re- 
mainder of the important clauses in the Economic Agreement of Bogota 
relate primarily to the issue of industrialization. 


3. Technical Codperation 


Chapter Two of the Agreement deals entirely with the subject of technical 
codperation between the American republics. Great emphasis has been 
placed in recent years upon the technology of an industrial nation and 
the vital importance of technologically trained personnel. The dictionary 
has acquired a new phrase which is constantly reiterated—the phrase 
‘‘know-how.’’ The Latin American countries are very ready to admit 
that they are deficient in this and extremely anxious to obtain it. They 
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know they can obtain it in conjunction with United States private capital 
investment. For reasons which are understandable, they would like, if 
possible, to obtain the maximum technical assistance in meeting their prob- 
lems and they have a tendency to place a greater emphasis upon technical 
information than upon management. As a result, the files of most Latin 
American governments are full of technical reports, a great percentage of 
which have never been put into effect. 

As a general proposition the United States Government has been anxious 
to codperate in making available technical knowledge wherever it could 
fulfill a useful function. The need for technical studies has, however, 
become of real practical importance as the various Latin American nations 
face the necessity of presenting persuasive loan applications to the Inter- 
national Bank and the Export-Import Bank. 

Under Public Law 63 many United States government officers have been 
assigned as advisers to departments of Latin American governments, and 
in other ways through private and public agencies additional facilities, 
training and advice have been made available.’ Accordingly, there are all 
the evidences of a general area of agreement with regard to the provisions 
in Chapter Two. 

This Chapter vests responsibility for the development of technical co- 
operation in the Inter-American Economie and Social Council (Article 10) 
which is directed to prepare an inventory of the economic potential of the 
States, promote research, training, studies, make available information and 
technical advice and, on request, to study specific proposals for development 
or immigration and assist in preparing for their presentation for public 
or private financing. To perform these responsibilities the Council is 
authorized to form a technical staff (Article 11) to be paid for from the 
Pan American Union budget (Article 15), but studies of special projects 
are to be made for the account of the states requesting them (Article 16). 

This Chapter is clear in its concept; its utility would in considerable 
measure depend on the amount of funds available and the skill of those 
who direct and do the work. Experience suggests the danger that the 
funds available may be too limited to permit work of the highest technical 
standards. Yet anything less would scarcely be worthwhile.® 


4. Financial Coédperation 


Chapter Three of the Bogota Agreement deals with financial codperation. 
Underlying this Chapter is Latin American disappointment at the absence 


‘Public Law 63 of the 76th Congress (approved May 3, 1939)—53 U. S. Stat. 652 
amending Publie Law 545 of the 75th Congress—52 U. 8. Stat. 442. 

6 The Inter-American Economie and Social Council has been advised by the Secretary 
General of the Organization that there will be available for this purpose under the 
current budget less than $200,000, which would seem far from adequate to accomplish 
the purposes set forth. 
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of any Marshall Plan for that area. The Latin American countries take 
the position that Europe today is more industrialized and has a better 
standard of living than their own countries and that, as the Marshall 
Plan is directed towards a considerable increase in the industrialization 
and production of Europe, they are entitled to equal consideration. The 
fact that ECA funds will reach Latin America through American ‘“‘off- 
shore’’ purchases does not satisfy them, partly because these funds will 
tend to flow heavily to countries like Argentina which are already the most 
developed and partly because these funds are regarded as merely maintain- 
ing existing export markets and alleviating existing dollar shortages rather 
than supplying new funds for development. 

Also involved is Latin American disappointment that funds have not 
been more readily made available through the International Bank for Re- 
construction and Development and the Export-Import Bank. This partly 
flows from the application by these banks of strictly business principles, 
but also in considerable measure from the fact that neither bank normally 
makes loans covering the local currency requirements of projects.’ For 
the local currency requirements the borrowing nations must produce their 
own capital. In most Latin American countries such capital is not readily 
available and commands high interest rates. Such of it as there is tends 
to flow into real estate rather than into industrial projects. 

The United States takes the position that, while this may be so, the 
Latin American countries should take every possible step to stimulate the 
development of local capital and the responsibility for fostering their own 
economic development. 

The language of Chapter Three reflects these points of view. Thus 
Article 18 provides that the States undertake to grant reciprocal financial 
cooperation for accelerating their economic development. On the other 
hand, the States undertake to stimulate the local investment of national 
savings and foreign capital, and to utilize the services of the International 
Monetary Fund, but it is also agreed that bilateral agreements outside the 
Fund will be made on mutually advantageous bases (Article 19). There 
is agreement to make the International Bank effective, to continue to extend 
intergovernmental cfedits for sound projects not involving excessive 
permanent protection or subsidies, to establish ‘‘a eriterion’’ to grant fa- 


7The International Bank, Section 3 of Article IV, provides, in sub-section (b), 
as follows: The Bank may, in exceptional circumstances when local currency required 
for the purposes of the loan cannot be raised by the borrower on reasonable terms, 
provide the borrower as part of the loan with an appropriate amount of that currency. 

As to the Export-Import Bank, there is no legislative provision forbidding local 
currency loans although the purpose of the Bank has been to finance United States 
exports and imports. However, it is not the present policy of the Bank to make loans 
in local currency. Thus, the general policy statement of the Bank, revised as of 
August 1, 1947, states, ‘‘The Bank does not ordinarily finance expenditures other than 
for United States goods and services.’’ 
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cilities for payment of loans in local currencies when there is an acute 
shortage of foreign exchange (Article 20). Finally, the States agree to 
stimulate the development of local money markets to provide the local cur- 
rency needs of development projects and that international financing should 
not be sought for local currency requirements. On the other hand, it is 
also set forth that as long as national savings are inadequate, international 
local currency loans may be necessary (Article 21). 


5. Private Investment 


While Chapter Three on Financial Coéperation may be regarded as the 
chapter in which the Latin American nations were most interested, Chapter 
Four on Private Investment could be described as the chapter of greatest 
United States interest. Secretary Marshall in his opening speech at the 
Bogota Conference laid great stress upon the fact that governmental 
financial assistance from the United States could not be looked to for the 
satisfaction of Latin American needs, but rather that the countries of 
Latin America should stimulate their development by attracting United 
States private capital by offering terms of security and non-discrimination 
which would make such investment attractive. Secretary Marshall’s an- 
nouncement was a disappointment to Latin America and his later much- 
dramatized announcement that a request had been made to Congress for a 
five hundred million dollar increase in the lending authority of the Export- 
Import Bank fell upon a cold audience.® 

Latin Americans know that United States private capital is hesitant to 
flow to their shores upon the terms which Latin America is prepared to 
offer. American business enterprise protested the lack of security against 
the risks of expropriation without adequate and effective compensation, 
various discriminatory measures in the way of taxation, exchange restric- 
tions, ete., and discriminatory administration of otherwise reasonable laws, 
and a series of restrictions upon the use of foreign technicians and managers 
which American companies felt would hamper the success of their opera- 
tions. On their part, the Latin Americans asserted their sovereignty. They 
pointed out the enormous economic power of large American corporations, 
past abuses of that power by American business and the necessity that 
they should be able through such measures as they should choose to hasten 
their own economic development and their own local ownership of that 
development. 

This debate took place against the background of Havana. The original 
draft of the Charter of the International Trade Organization presented to 
the preparatory meeting in Geneva had no provision with regard to inter- 
national investment. Largely at the insistence of American business the 
United States Government presented to the Geneva meeting a proposed 


8 Even this authority was not in fact granted by the 80th Congress. 
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agreement covering international investment. At Geneva this draft was 
so amended as to be totally unacceptable to the nations which were exporters 
of capital. This was one of the major subjects of debate at the Havana 
Conference with the result that the ITO Charter as finally approved con- 
tains in Chapter 12 very brief reference to the subject which merely states 
that international investment can be valuable, that it will be stimulated by 
opportunity, that each nation has the right to determine whether and to 
what extent and upon what terms it will permit foreign investment and then 
suggests that the whole subject be covered by bilateral and multilateral 
agreements between the different member nations. In substance there was 
no agreement at all at Havana and the Bogota Conference may be regarded 
as an attempt to reach the kind of multilateral agreement recommended. 
That agreement was reached was one of the major achievements of the 
Bogota Conference even though there were reservations to a number of the 
paragraphs. That it was as favorable to private investment as it was 
should be a cause for congratulation to the United States delegation. How- 
ever, it should also be realized that a reason for such agreement is that, by 
and large, all of the American republics still believe in the private enter- 
prise system to an extent greater than in other parts of the world. 
Chapter Four starts with a declaration of the importance of private 
investment, that it needs both opportunity and security, and that it shall 
receive equitable treatment. There is agreement not to take unjustified, 
unreasonable or discriminatory action against it that would impair its 
legally acquired rights and not to impose unjustified restrictions upon the 
transfer of capital or earnings. In return there is agreement that the 
nation exporting capital will not impede unreasonably its outward flow 
(Article 22). There is a declaration that foreign investment should be 
made not only for profit, but also with a view to the sound development of 
the country and the welfare of the persons directly dependent upon the 
enterprise ; that there will be just and equitable treatment to both national 
and foreign personnel and training of national personnel, but it is recog- 
nized that it is desirable to permit the employment of a reasonable number 
of foreign experts and executives (Article 23). It is stated that foreign 
capital is subject to national laws and the States reaffirm their right to 
establish measures to prevent intervention in local polities or the prejudic- 
ing of national security or fundamental interests and to establish terms 
upon which they will permit foreign investments (Article 24). No ex- 
propriation of foreign property rights shall take place for reasons dif- 
ferent from those applicable to national property. Any expropriation 
‘“shall be accompanied by payment of a fair price in a prompt, adequate 
and effective manner’’® (Article 25). The nations declare their intention 
® This language used is a slight variation from the traditional, primarily in the use 


of the word ‘‘price’’ instead of the word ‘‘compensation.’’ (Hackworth, Digest 
of International Law, Vol. II, p. 63; Whiteman, Damages in International Law, Vol. 
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to develop uniform principles of corporate accounting and standards of fair 
disclosure to private investors (Article 26). They undertake to liberalize 
their tax laws, to eliminate double taxation and avoid burdensome or dis- 
criminatory taxes and to seek to conclude agreements against double tax- 
ation (Article 27). 

Reservations to the foregoing chapter were filed by eight nations, par- 
ticularly to Article 25. The purport of these reservations was that the 
application of the principles should be made by the expropriating nation 
under its own laws and constitution and in its own courts. These reserva- 
tions reflect much history in the relationship between the United States as 
an investor and its Latin American neighbors. In the past the United 
States followed a policy of enforcing unilaterally what it conceived to be 
the rights of its citizens under international law. To this the Latin Ameri- 
can nations have reacted by taking the position that any efforts by the 
United States to enforce the rights of its citizens is an impairment of their 
sovereignty.!° 


6. The Reservations 


Due to the pressure at the end of the Conference for adjournment and in 
part to the circumstances under which the Conference was held, the number 
of reservations to the Economie Agreement of Bogota was very high. The 
result has been to present the difficult and controversial issue as to the 
effect of these reservations. As a consequence, the United States repre- 
sentative on the Inter-American Economic and Social Council has filed 
a memorandum dated June 25, 1948, describing the reservations and their 
effect and stating the tentative conclusion of the United States that it would 
be desirable to see if all or most of the reservations could not be eliminated, 
or at least to reduce and clarify their number and make precise their 
effect. 

This action of the United States must be regarded with satisfaction. 
The postwar trend towards the writing of international treaties in multi- 
lateral conferences raises a number of problems which may not have been 
given sufficient study. As indicated above, one consequence is that the 


II, p. 915.) The word ‘*price’’ is more commonly applied to a negotiated transaction, 
the point at which a willing buyer and a willing seller meet. Within the context the 
word ‘‘compensation’’ would appear to be more appropriate. It would, however, seem 
hard to justify an argument that the agreement was intended to provide for payment 
of something that would be less than fair compensation. 

The foregoing comment is based upon the provisional and unofficial English trans- 
lation issued by the Department of State of the Bogota Economie Agreement which 
was signed in Spanish only. The problem herein referred to would be eliminated if the 
official translation should use the words ‘‘ fair compensation’? which it is submitted would 
be a better, if not so literal, translation of the Spanish ‘‘ justo precio.’’ 

10In this connection Article 8 prohibits one state from using coercive measures to 
obtain advantages from another. 
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resulting documents reflect a whole series of compromises. This in turn 
presents the great risk that the documents’ meaning will not be clear or 
that it will mean different things to different people depending upon which 
clause is emphasized. If on top of this there develops a tendency such as 
appears with regard to the Economic Agreement of Bogota for nations to 
pile up reservations and unilateral declarations of what they conceive to 
be the meaning of different parts of the document, the orderly development 
of international law may be seriously impeded. 


JoHN E. Lockwoop 


THE RECOGNITION OF ISRAEL 


The new State of Israel was proclaimed on May 14, 1948, in its capital 
city of Tel Aviv in the following terms: 


We, the members of the National Council, representing the Jewish 
people in Palestine and the Zionist movement of the world, met to- 
gether in solemn assembly by virtue of the national and historic right 
of the Jewish people and the resolution of the General Assembly of the 
United Nations, hereby proclaim the establishment of the Jewish State 
in Palestine, to be called Israel. 


On May 15, within a few hours of this proclamation, President Truman 
issued from the White House a statement reading as follows: 


The United States Government recognizes the Provisional Government 
as the de facto authority of the new State of Israel. 


The Soviet Union followed on May 17 with a formal recognition of Israel 
through an exchange of letters by Mr. Molotov with Mr. Shertok, the 
Foreign Minister for Israel. The letter from Mr. Molotov stated: 


Confirming receipt of your telegram of May 16, in which you inform 
the Government of the USSR of the proclamation, on the basis of the 
resolution of the United Nations Assembly of November 29, 1947, of the 
creation in Palestine of the independent State of Israel and make re- 
quest for the recognition of the State of Israel and its provisional 
government by the USSR, I inform you in this letter that the Govern- 
ment of the USSR has decided to recognize officially the State of Israel 
and its Provisional Government. 


The British Foreign Office gave out a statement on May 17 to the effect 
that Great Britain would not recognize Israel for the time being because 
it had not fulfilled the ‘‘basic criteria’’ of an independent state. 

There has been much discussion by political theorists largely of an 
academic nature, concerning the essential conditions that entitle a new 
state to recognition. The Institut de Droit International in its resolutions 
on the subject adopted on April 24, 1936, laid down the following criteria: 


The recognition of a new state is the free act by which one or several 
states take note of the existence of a human society, politically organ- 
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1 ized on a fixed territory, independent of any other existing state, 
. eapable of observing the prescriptions of international law and thus 
‘ indicating their intention to consider it a member of the international 
community. 

) While these criteria are comprehensive and reasonable, it must be noted 
) that they are not prescribed as conditions sine qua non for recognition. 
t The fact is that each nation reserves to itself the exclusive right to de- 


termine its own conditions and reasons for according recognition to a new 
state. Even in the case of the League of Nations, and now the United 
Nations, it has been held that the admission to membership of a state not 
yet recognized by some of the members does not imply recognition by the 


! latter. Such was the case of the Soviet Union before it was recognized by 
the United States. 

' Recent diplomatic practice has revealed some anomalous situations. 

"i New states have been recognized before they had begun to function, notably 

t in the instance of Czecho-Slovakia, Lithuania, Armenia, and others. To 

: reduce this extraordinary procedure to an absurdity, it is conceivable that 


recognition might even be accorded to an amorphous group of people seek- 
ing a separate political existence, though living on a fleet of vessels and 


n dependent on the courtesy of occasional port facilities by the recognizing 
state. 
t In spite of the comments and theories of the writers on the subject 


of recognition the simple truth is that it is governed by no rules whatever. 
In the absence of a supranational state exercising supreme authority the 


act of recognition is political in nature and the prerogative of an inde- 


e 
pendent sovereign state. Mr. Warren Austin, the American Ambassador 
to the United Nations, stated this truth clearly and effectively in reply to 
n acrid criticism by the Syrian representative on the Security Council of 
e the hasty recognition of the Provisional Government of Israel by President 
4 Truman. Mr. Austin then stated: 
‘ I should regard it as highly improper for me to admit that any country 
| on earth can question the sovereignty of the United States in the ex- 
ercise of that high political act of recognition of the de facto status of 
a state. Moreover, I would not admit here, by implication or by direct 
ot answer, that there exists a tribunal of justice or of any other kind, any- 
e where, that can pass upon the legality or the validity of that act of my 
country. There were some powers and some rights of a sovereign 
state that were not yielded by any of the members who signed the 
0 Charter of the United Nations, and this power to recognize the de facto 
Ww authority of a provisional government was not yielded. When it was 
aS exercised by my Government, it was done as a practical step, in 
* recognition of a change that had actually taken place. 
J In stating that the United States had ‘‘recognized the ‘‘Provisional 


Government of Israel’? Mr. Austin was intimating that this act of recog- 


4 
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nition was different from that of the Soviet Union. Mr. Molotov ex. 
plicitly recognized the ‘‘State of Israel and its Provisional Government”’ 
while President Truman limited his act of recognition to the ‘‘ Provisional 
Government as the de facto authority of the new State of Israel.’’ The 
Soviet Union, acting as a kind of godfather, accorded a diplomatic baptism 
to the newborn infant and thus assumed by implication a benign interest 
and responsibility for the child’s welfare. President Truman did not 
imply anything more than the acknowledgment of the child’s existence 
and of its de facto guardians. 

Whatever may have been the reasons and the incentives for the precipi- 
tate recognition of the Provisional Government of Israel by the United 
States, it was entirely in accord with American diplomatic policy and uni- 
versal practice. It is true that there have been occasional aberrations 
from the general rule which have only served to accentuate the well estab- 
lished practice of nations. The Holy Alliance, for reasons of self interest, 
enunciated the doctrine of legitimacy as the test for recognition, and 
President Wilson, in his zeal for constitutional processes, sought to impose 
the test of legality on revolutionary governments in Central and South 
America. Secretary of State Stimson also asserted in the case of the 
puppet state of Manchuria created by Japan the doctrine of the non- 
recognition of states originating through violence. But it was Mr. Stimson 
who repudiated the Wilson doctrine of the nonrecognition of governments 
not chosen by constitutional means. In an address before the Council on 
Foreign Relations on February 6, 1931, Secretary Stimson restated the 
American policy concerning recognition as follows: 


The practice of this country as to the recognition of new governments 
has been substantially uniform from the days of Secretary of State 
Jefferson in 1792 to the days of Secretary of State Bryan in 1913. ... 
The general practice, as thus observed, was to base the act of recog- 
nition not upon the constitutional legitimacy of the new government 
but upon its de facto capacity to fulfill its obligations as a member of 
the family of nations. . . . The present administration has declined 
to follow the policy of Mr. Wilson and has followed consistently the 
former practice of the government since the days of Jefferson. 


The practice formulated by Jefferson was concisely set forth in a letter 
to Pinckney in 1792: 


We certainly cannot deny to other nations that principle whereon 
our own government is founded, that every nation has a right to 
govern itself internally under what forms it pleases, and to change these 
forms at its own will; and externally to transact business with other 
nations through whatever organ it chooses, whether that be a king, 
convention, assembly, committee, president, or whatever it may be. 


The United States Government was constrained to depart somewhat 
from the policy which Mr. Stimson asserted had been ‘‘followed con- 
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sistently,’’ when the Five Central American Republics entered into a 
regional pact in 1907, which was reaffirmed in 1923, agreeing that: 


The Governments of the high contracting parties shall not recognize 
any other government which may come into power in any of the five 
Republics as a consequence of a coup d’etat or of a revolution against 
the recognized government, so long as the freely elected representatives 
of the people thereof have not constitutionally reorganized the country. 


Secretary of State Hughes announced in 1923 that the United States 
would conform to this agreement in its policy of recognition of revolution- 
ary governments in Central America, though the practical application of 
this policy in several instances proved embarrassing to all concerned. 

Another most unusual situation was that created during the Second 
World War by Resolution Number XXII adopted December 24, 1943, by 
the Emergency Advisory Committee for Political Defense of the Inter- 
American Treaty signatories, recommending: 


to the American Governments which have declared war on the Axis 
powers or which have broken relations with them, that during the 
actual World War they should not proceed to the recognition of a new 
government established by force, before consulting among themselves 
for the purpose of determining whether said government complies 
with the inter-American guarantees for the defense of the Continent, 
or before effecting an interchange of information regarding the cir- 
cumstances which brought about the creation of said government. 


Professor Fenwick has pointed out that ‘‘this exceptional procedure is 
of the nature of collective intervention without precedent in inter-American 
relations,’’ and the same may be said of the Central American regional 
pact. In both instances, however, the United States was constrained to 
collaborate for reasons of high policy. 

The recognition of the Provisional Government of Israel by President 
Truman, in the light of the general practice of the United States, was 
plainly justified. But its significance lies not so much in diplomatic or 
legal facts as in reasons of a practical and logical character. Being es- 
sentially a political act—not a judicial act—it is controlled in each instance 
by varying factors, even in some cases by purposes of intervention, or of 
pressure for special advantages in return for recognition. There have 
been many instances where recognition has only been accorded on the ac- 
ceptance of special conditions by the recognized state. The United States 
withheld its recognition of the Soviet Union until the latter agreed to 
fulfill certain conditions. 

There has been much needless confusion of thought concerning the 
meaning and the methods of recognition. The diplomatic precedents have 
been varied and misleading. The judicial decisions on the subject have 
likewise been conflicting and difficult to understand in many instances, 
because of the reluctance of judicial tribunals to trespass on what they 


| 
1 
e 
t 
yf 
d 
e 
yn 
0 
se 
er 
g, 
at 
n- 


624 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


have considered to be the peculiar prerogative of the executive branch of 
government, when actually their main concern should have been to do 
justice. Nevertheless, some of the intricate and pressing legal problems 
presented by the nonrecognition of the Soviet Union by the United States 
compelled the courts, notably under the daring and wise leadership of 
Justice Cardozo, to assume much greater freedom and responsibilities in the 
doing of justice. The following excerpts, although in some respects of the 
nature of obiter dicta, are most enlightening and serve greatly to clarify 
the whole subject of recognition. 


It may ... be observed that the importance of recognizing govern- 
mental continuity, quite irrespective of considerations as to the ex- 
isting form of a foreign government, or as to the human beings in 
control at any particular time, is well illustrated in this case where it 
is sought to deprive a foreign state forever of the opportunity to be 
heard in an effort to recover for the loss of property which belonged 
to the foreign state, 7.e., the Russian Government, ‘‘by whatever name 
ealled.’’ Russian Government v. Lehigh Valley Railroad Co.; U. S. 
District Court of N. Y., 1919, 293 F. 133.) 


In the absence of any government in Mexico, a fact to which the Presi- 
dent’s statement is conclusive upon us, the rule of paramount force 
in any particular district is provable as a matter of fact by evidence 
which in this case is neither left in doubt nor subject to possible in- 
ference to the contrary. (O’Neill v. Central Leather Co.; Court of 
Errors and Appeals of New Jersey, 1915, 87 N. J. Law, 552, 94 A, 789.) 


Juridically, a government that is unrecognized may be viewed as no 
government at all, if the power withholding recognition chooses thus 
to view it. In practice, however, since juridical conceptions are seldom, 
if ever, carried to the limit of their logic, the equivalence is not abso- 
lute, but is subject to self-imposed limitations of common sense and 
fairness, as we learned in litigations following our Civil War . . . acts 
and decrees that were just in operation and consistent with public 
policy were sustained not infrequently to the same extent as if the 
governments were lawful. . . . These analogies suggest the thought 
that, subject to like restrictions, effects may at times be due to the 
ordinances of foreign governments which, though formally unrecog- 
nized, have notoriously an existence as governments de facto... 4 
body or group which has vindicated by the course of events its pre- 
tensions to sovereign power, but which has forfeited by its conduct the 
privileges or immunities of sovereignty, may gain for its acts and 
decrees a validity quasi governmental, if violence to fundamental 
principles of justice and to our own public policy might otherwise 
be done. (Sokoloff v. National City Bank; U. S. Court of Appeals 
of N. Y., 1924, 239 N. Y. 158, 145 N. E. 917.) 


Whether or not a government exists clothed with the power to enforce 
its authority within its own territory, obeyed by the people over which 
it rules, capable of performing the duties and fulfilling the obligations 
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of an independent power, able to enforce its claims by military force, 
is a fact, not a theory. For it, recognition does not create the state 
although it may be desirable... . We have an existing government 
(Russian Soviet) sovereign within its own territories. There, neces- 
sarily, its jurisdiction is exclusive and absolute. It is susceptible of no 
limitations not imposed by itself. This is the result of independence. 
It may be conceded that its actions should accord with natural justice 
and equity. If they do not, however, our courts are not competent to 
review them. They may not bring a foreign sovereign before our bar, 
not because of comity, but because he has not submitted himself to our 
laws. Without his consent he is not subject to them. Concedely that 
is so as to a foreign government that has received recognition. .. . 
But whether recognized or not the evil of such an attempt would be the 
same. (Max Wulfsohn et al., Respondents, v. Russian Socialist Fed- 
erated Soviet Republic Appellant; U. S. Court of Appeals of New 
York, 1923, 234 N. Y. 372.) 


The State Department ... cannot determine how far the private 
rights and obligations of private individuals are affected by acts of a 
body not sovereign or with which our government will have no dealings. 
That question does not concern our foreign relations. It is not a 
political question, but a judicial question. The courts in considering 
that question assumes as a premise that until recognition these acts 
are not in full sense law. Their conclusions must depend upon whether 
these have nevertheless had such an actual effect that they may not be 
disregarded. In such eases we deal with result rather than cause. We 
do not pass upon what such an unrecognized governmental authority 
may do, or upon the right or wrong of what it has done; we consider 
the effect upon others of what has been done, primarily from the point 
of view of fact rather than of theory. . . . We give or deny the effect 
of law to decrees or acts of foreign governmental establishments in 
accordance with our own public policy; we open or close our courts to 
foreign corporations according to our public policy, and in determining 
our public policy in these matters common sense and justice must be 
considerations of weight. (Russian Reinsurance Co. et al., Respond- 
ents, v. Francis R. Stoddard, Jr., as Superintendent of Insurance of the 
State of New York, et al., Appellants; U. S. Court of Appeals of N. Y., 
1925, 240 N. Y. Reports, 149.) 


A decision of a Swiss tribunal regarding the extra-territorial effects of 
laws and acts of an unrecognized government is of special interest. 


The non-recognition of the Soviet Government has the sole consequence 
that, in the field of international law, this government has no capacity 
for representing Russia in Switzerland, either in matters of public or 
private law. But this circumstance does not prevent the Russian law 
from existing and from having its effects. (Hausner v. Banque 
International de Commerce de Petrograd, 1924; Arréts du Tribunal 
Fédéral Suisse, Vol. 50, II, 507, 582.) 


The Institut de Droit International dealt with the problem of the extra- 
territorial effects of the laws and acts of an unrecognized government in 
Article 17 of the Resolutions concerning recognition already cited. 
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The recognition de jure of a government implies the recognition of the 
competence of the judicial, administrative or other organs, and the 
acknowledgment of extra-territorial effects of their acts, in conformity 
with the rules of international law, and notably subject to the custom- 
ary reservation with respect to public order, even if these acts had 
been accomplished before any previous recognition de facto. These 
extra-territorial effects, however, do not depend on the formal act of 
recognition of the new government. Even in the absence of recog- 
nition, they should be acknowledged by the competent jurisdictions 
and administrations when, considering especially the real nature of 
the power exercised by the new government, these effects are in con- 
formity with the interests of right justice and of individuals. 


The more one examines the diplomatic and judicial precedents the more 
one is puzzled to find any evidence of legal significance in either recog- 
nition or nonrecognition. Whatever the legal effects may be they are 
capable of being determined, by and large, by the normal judicial processes, 
without deferring to the executive authority. 

The reason for existing confusion of thought concerning recognition is 
quite simple. The key to the solution of the problem, as suggested in the 
ease already cited of the Russian Government v. Lehigh Valley Railroad 
Company, is to be found in the inexorable logic of human relationships 
which continue virtually unaltered throughout changes of governments and 
political systems. There can be no vacuum in human affairs. There is a 
fundamental principle of continuity which recognition or nonrecognition 
cannot vitally affect. The normal transactions of a community are carried 
on with only slight perturbations. Marriages are consummated, children 
are born, property is transferred or inherited, contracts executed, municipal 
services rendered, the courts function, and legal acts are attested and 
respected. 

This principle of continuity likewise applies in the external affairs of a 
community. The peoples of various nations, even in time of war, find 
ways of traffic and communication, if only by radio. There can never 
exist a complete vacuum in international relations. 

When, therefore, a change of government occurs, or a new political 
entity emerges, it matters little whether it is fully or partially recognized, 
either explicitly or impliedly. One thing is certain, its de facto existence 
cannot rationally be ignored. The problem, actually, is not whether recog- 
nition shall be accorded but rather the nature and the extent of recognition. 
The Soviet Union chose to accord full recognition to the new State of Israel, 
while Great Britain, though in contact with the de facto authorities in 
Israel, preferred to leave the question of the nature of recognition un- 
determined. The United States, on the other hand, contented itself with 
the bare acknowledgment of the Provisional Government as the de facto 
authority of Israel. What this act may imply will depend mainly on the 
course of events. American officials, whether consular or diplomatic, may 
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confer with Israeli officials or even enter into understandings and commit- 
ments of various kinds concerning American citizens and interests. Such 
undertakings may eventuate in formal diplomatic or treaty relations. The 
mode and extent of recognition is not prescribed by any rules of inter- 
national law but by the sovereign free act of the United States according 
to the practical exigencies of the situation. 


Puitiep MARSHALL BROWN 


THE WORK OF THE UN INTERIM COMMITTEE 


Whatever may have been the motives for which the Interim Committee 
(popularly misnamed the Little Assembly) was originally created, the work 
which it is now doing merits attention. It may well be that the studies on 
which the Interim Committee is now engaged will lead into the most prac- 
ticable and fruitful field for improvement of the United Nations. 

It will be recalled that, on motion of the United States, a resolution was 
adopted by the General Assembly on 13 November 1947 establishing an 
Interim Committee, on which each member of the General Assembly was 
to be represented, and which was to serve until the opening of the next 
regular session of the General Assembly. It was regarded as a subsidiary 
organ of the Assembly (under Article 22) and was to assist the Assembly 
by performing a number of functions, among which, in paragraph 2, were 
the following: 


(ec) To consider, as it deems useful and advisable, and report with 
its conclusions to the General Assembly on methods to be adopted to 
give effect to that part of Article 11 (paragraph 1) which deals with 
the general principles of cooperation in the maintenance of interna- 
tional peace and security, and to that part of Article 13 (paragraph 
la), which deals with the promotion of international cooperation in 
the political field... . 

(f) To report to the next regular session of the General Assembly 
on the advisability of establishing a permanent committee of the Gen- 
eral Assembly to perform the duties of the Interim Committee as 
stated above with any changes considered desirable in the light of 
experience. . 


A resolution of 21 November 1947 asked the Interim Committee also to 
consider the problem of voting in the Security Council. Subcommittees 
have been created to study these questions and, on the basis of their re- 
ports, the Interim Committee will make recommendations for the General 
Assembly at its regular meeting (in Paris) in September. 

The General Assembly, as well as the Security Council, has functions to 
serve with regard to the maintenance of international peace and security. 
It may (Article 11, paragraph 1) ‘‘consider the general principles of co- 
Operation in the maintenance of international peace and security’’; dis- 
putes may be brought before it under Article 35 or under Article 11, 
paragraph 2; it is to promote cooperation in the political field (Article 13, 
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paragraph 1a) ; it may make recommendations for the peaceful adjustment 
of any situation which it deems likely to impair the general welfare or 
friendly relations among nations (Article 14). 

A very broad range of function was thus given to the General Assembly 
by the Charter, and it has, thus far, devoted little attention to the methods 
and procedures which it might employ in carrying out these functions. 
Primary responsibility in the field of peace and security had, of course, 
been given to the Security Council, and the Assembly could properly 
assume that the Council would take care of such matters. The failure of 
the Security Council to do so has forced the General Assembly into con- 
sideration cf the means which it could develop, as part of its own fune- 
tion, for maintaining peace. Paragraph 2c of the Assembly resolution 
refers specifically to Article 11, paragraph 1 and to Article 13, paragraph 
la, and authorizes the Interim Committee to study the methods to be 
adopted to give effect to these provisions of the Charter. The Interim 
Committee soon found that it was necessary to consider these clauses in 
relation to other parts of the Charter and that, even to ascertain methods 
of action, consideration must be given to the whole problem. 

In subcommittee 2, suggestions were offered: by Lebanon, for a perma- 
nent commission of conciliation; by Belgium, for transfer to the United 
Nations of the functions assigned to the League of Nations in connection 
with the General Act of 1928; and jointly by the United States and China, 
for broader consideration of the whole problem. Professor Philip C. 
Jessup, as rapporteur for subcommittee 2, summed up in a preliminary 
report (A/AC 18/48) the discussion and the possibilities of action. Two 
methods of procedure, according to this report, were possible; one would 
involve analysis of the entire system of pacific settlement; the other would 
be to take up and gradually develop each of the specific proposals which 
had been offered. These, the report indicated, were only slightly different 
aspects of the same study. 

Various lines of consideration were suggested in the report. In connec- 
tion with Article 33 of the Charter, study could be made of good offices, 
fact-finding commissions, panels from which commissions of conciliation 
could be chosen, a permanent commission of conciliation, types of disputes 
appropriate for regional settlement, the inter-relationship between arbitral 
and judicial settlement, et cetera. The report also suggests (referring to 
a Secretariat document (A/AC 18/33) that rules of procedure might be 
adopted by the General Assembly for handling matters referred to it, and 
that something analogous to a code of civil procedure might be adopted 
(either by multilateral convention or by Assembly resolution) to which 
states could voluntarily turn for standard procedures. The Secretariat 
document above mentioned raised other questions: are there some types 
of disputes which should properly go before the General Assembly and 
some which would properly belong to the Security Council? In handling 
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disputes brought before it, is the General Assembly bound to follow the 
same procedure as the Security Council under Chapter VI? What auxili- 
ary bodies might the Assembly provide, and should they be composed of 
individual experts or governmental delegates? 

It was obvious that such questions would require much study, and that 
the Interim Committee would not have the time for such a study. A 
number of background studies were requested from the Seecretriat, some 
of which have appeared. The alternatives before the Interim Committee 
would seem to be recommendation of a few details, recommendation of 
further study, or a combination of both. If a wide study is to be made, 
extending over some time, it would seem advisable not to embarrass the 
conclusions of such a study by adopting specific items at the present time. 
It is to be hoped that the General Assembly will establish some sort of a 
continuing study of what is clearly the most important function of the 
United Nations—that of resolving difficulties between states in such a way 
as to prevent resort to force. The Interim Committee itself might be au- 
thorized to make such a study, or a body comparable to the International 
Law Commission could be created. The League of Nations found it nec- 
essary to establish various bodies to study problems relating to the mainte- 
nance of peace; it might be desirable for the United Nations to have a 
continuing body for this purpose. 

The Interim Committee is considering (under paragraph 2f of the As- 
sembly resolution) whether in the light of its own experience it should 
be considered as a permanent institution. The subcommittee assigned to 
this topic is inquiring as to the functions which the Interim Committee 
might perform. It encounters such questions as whether a permanent 
Interim Committee would amount to making the General Assembly a con- 
tinuing body, or whether assignment of certain functions to it would 
amount to improper delegation of powers by the General Assembly. The 
discussion thus far seems to be in terms of a body which ean prepare, 
rather than actually do, the work of the Assembly. Studies have been 
made of the methods by which the work of the General Assembly has in the 
past been prepared, and of useful methods which might be adopted for 
the future. Interest is concentrated upon the preparation of political and 
security matters, though suggestions have been made for assistance by the 
Interim Committee in preparing budgetary and administrative matters. 
An inquiry by the Dominican Republic as to the necessity of providing 
new credentials for delegates to the Interim Committee led into a study 
of the diplomatic status and procedures concerning permanent delegations. 

Other subeommittees have been working on the Problem of the Inde- 
pendence of Korea, and upon the Problem of Voting in the Security Coun- 
cil. With regard to the latter, the procedure has been to examine a long 
list of possible decisions of the Security Council and the method of voting 
In each. The subcommittee has attempted to answer in each case whether 
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the question should be regarded as procedural or not, or whether the veto 
should be excluded in certain instances, whether or not the matter is pro- 
ecedural. The latter category would seem to be a new one, not found in 
the Charter. Recommendations concerning voting in the Security Council 
must of course be passed on to the Council itself ; one may therefore be more 
optimistic concerning the other efforts of the Interim Committee than with 
regard to this one. 

If one recalls the experience of the League of Nations, it was the As- 
sembly which aggressively sought to develop procedures and means for 
forestalling the use of force between nations. The League found the effort 
difficult and slow, progress being made only by the shortest of steps. The 
political atmosphere of today being what it is, one cannot look for rapid 
progress, such as complete overhauling of the Charter. More hope is to be 
found in the unnoticed and un-newsworthy efforts of the Interim Com- 
mittee to improve the methods of adjusting disputes. This work, which 
the General Assembly should continue, would be of an interest to interna- 
tional lawyers parallel to that which they now have in the International 
Law Commission. 

CLYDE EAGLETON 


THE EFFECT OF ADVISORY OPINIONS OF THE WORLD COURT 


Despite the fruitful experience with the advisory opinions of the World 
Court, misunderstanding seems still to exist in some quarters as to their 
force and effect. 

From 1922 to 1935 twenty-seven advisory opinions were rendered by the 
Court. As a matter of course they were received with the respect which 
the Court’s authority commanded.'' Naturally, one may say, this fact led 
to a disposition on the part of some people to overstate their legal signifi- 
cance. So great a lawyer as Politis allowed himself to say in 1928 that 
advisory opinions were ‘‘in reality no longer such,’’ that they were ‘‘equiva- 
lent in the eyes of the Council, of public opinion, and of the interested 
parties to a judgment.’’* Such statements are not harmless exaggera- 
tions; they may be positively mischievous in their influence both on the 
Court and on the popular appreciation of its contributions. 

Advisory opinions are precisely what they purport to be. They are ad- 
visory. Not legal advice in the ordinary sense, not views expressed by 
counsel for the guidance of clients, but pronouncements as to the law ap- 
plicable in given situations formulated ‘‘after deliberation by the Court.” 

In advisory proceedings the Court functions within recognized judicial 
limitations. ‘‘To the extent to which it recognizes them to be applicable” 
it is ‘‘guided’’ by the procedural rules which are followed in contentious 


1 The history is traced in Hudson, Permanent Court of International Justice, 1920- 
1942, pp. 513-522. 
2 Records of the Ninth Assembly of the League of Nations, First Committee, p. 47. 
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eases (Article 68 of the Statute). An important difference between the two 
situations is, however, to be noted. In contentious proceedings there are 
parties before the Court, and they are bound by the judgment given; in 
advisory proceedings, there are no parties before the Court although, under 
Article 66 of the Statute, states and international organizations considered 
‘“to be able to furnish information on the question’’ may present written 
or oral ‘‘statements,’’ and may ‘‘comment’’ on such statements made by 
others. Obviously, whether or not it appears to furnish information, no 
state or organization will be legally bound by the opinion rendered. 

The procedure has not been substantially modified as a result of 1945 
adaptation of the Statute. Capacity to request advisory opinions, previ- 
ously conferred on the Assembly and Council of the League of Nations, 
has now been conferred on a number of the organs of the United Nations 
and on specialized agencies as well; but this fact has not changed either 
the procedure to be followed or the effect of the opinions given. States 
and organizations interested, whether they have appeared to ‘‘furnish in- 
formation’’ or not, continue to have a freedom to determine upon the 
course which they will adopt with reference to the matter to which an 
opinion relates. To the extent to which the course adopted follows the law 
applicable, they will feel impelled to heed the authoritative exposition of 
that law in an opinion of the Court. Yet their course may be charted by 
practical rather than legal considerations. As the Court itself has recog- 
nized, even states bound by a judgment are ‘‘always free to dispose of their 
rights.’’*, In adjusting their differences, they can go outside the scope of 
the existing law. 

This means, also, that states and organizations may commit themselves 
in advance to act upon and give effect to advisory opinions. Apart from 
the Statute and its provisions fixing the nature and the force of advisory 
opinions, they are free to obligate themselves as to the course which will 
be followed when an opinion has been rendered. Such an obligation had 
been undertaken by the British and French Governments with reference 
to the question relating to Nationality Decrees in Tunis and Morocco upon 
which the Court gave an opinion in 1923; the two Governments had 
‘“agreed that, if the opinion of the Court’’ upon the question ‘‘is that it is 
not solely a matter of domestic jurisdiction, the whole dispute will be re- 
ferred to arbitration or judicial settlement.’’* In Article 5 of the abortive 
Geneva Protocol of October 2, 1924, it was provided that certain advisory 
opinions of the Court should be ‘‘binding’’ on arbitrators handling dis- 
putes.° These precedents led the writer to say several years ago: ® 


’ Permanent Court of International Justice, Publications, Series A, No. 24, p. 11; 
Series A/B, No. 46, p. 153. 

* Permanent Court of International Justice, Publications, Series C, No. 2, p. 254. 

*M. O. Hudson, International Legislation, Vol. II, p. 1383. 

°M. O. Hudson, Permanent Court of International Justice, 1920-1942, p. 513. 
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Of course it is possible that the parties to a dispute may have agreed 
in advance that an advisory opinion . . . given by the Court will be 
binding upon them; in such case, however, the binding force of the 
opinion is derived from the agreement itself. 


A fresh manifestation of this freedom of states has now appeared. The 
Convention on the Privileges and Immunities of the United Nations of 
February 13, 1946, and the Convention on the Privileges and Immunities 
of the Specialized Agencies of November 21, 1947, include provisions that 
‘‘the opinion given by the Court shall be accepted as decisive by the 
parties’? between whom had arisen the difference to which the opinion 
relates. The provision does not effect any modification of the procedure 
to be followed by the Court; nor does it vary the force given by the Statute 
to the opinion rendered. It merely lays out an obligation between the 
states parties to the particular convention as to the course which they will 
follow after an opinion has been rendered. While they are not bound by 
the opinion as such, they agree to treat it as decisive of the law applicable. 

This may prove to be a useful development. It is certainly not to be 
discouraged. It may result in greater usefulness of the Court, and in an 
increase of its authority. 

This view is not reflected, however, in some of the current discussions 
of the subject. The provisions in the two Conventions referred to have 
been termed ‘‘revolutionary’’; the procedure has been condemned as ‘‘cir- 
cumventing’’ the provision of the Statute that ‘‘only states may be parties 
in cases before the Court’’; and it has been said to ‘‘weaken’’ this limita- 
tion in the Statute. It is submitted that such statements fail to take ac- 
count of the distinction between the procedure before the Court and the 
action which states may take after the Court has rendered an opinion. 

MANLEY O. Hupson 
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THE JAPANESE INTERNATIONAL LAW ASSOCIATION 


The JourNAL is glad to publish information received concerning the 
activities of the Japanese International Law Association. For many years 
prior to December, 1941, there was the closest collaboration between the 
American Society of International Law and the Japanese working for the 
same purposes. A regular exchange was established between the journals 
published by the two associations. The information now at hand indicates 
that the publication of the Japanese Journal of International Law and 
Diplomacy was continued throughout the war. Arrangements are being 
initiated to exchange the publications issued in the war period. The edi- 
tors of each would be greatly interested to read the views expressed in 
their respective columns concerning international questions which arose 
during the war. 

The fiftieth anniversary of the founding of the Japanese Association 
occurred in 1946 but its celebration was postponed until this year. It 
took place April 2-4 in Tokyo University and had for its general subject 
‘‘Japan and Post-War World Ovganization.’’ The first day was devoted 
to international politics, diplomacy, and economics. Reports were pre- 
sented on the subjects of ‘‘Philosophy of Peace,’’ ‘‘Historical Develop- 
ment of World Peace Organization,’’ ‘‘The Charter of the International 
Trade Organization,’’ and ‘‘The Bretton Woods Plan.’’ The second day 
was devoted to international law and reports were presented on the sub- 
jects of ‘‘The Second World War and Criminality of War’’ and ‘‘The Fu- 
ture of the Security Council of the United Nations.’’ Public lectures in 
commemoration of the fiftieth anniversary of the organization were given 
on the third day of the meeting. On the convening of this meeting a con- 
gratulatory address was made by the Prime Minister of Japan. 

Notwithstanding the devastation of war, the Association claims about 
250 members in various circles in Japan. It expects and was urged by 
the Prime Minister to start afresh and to play an important role in devel- 
oping Japan anew as a peace-loving and cultural nation. The American 
Society of International Law is prepared to extend the hand of friendship 
to the Japanese Association of International Law in its efforts to recover 
for its country the world’s trust as a law-abiding nation and to contribute 
to international peace and security. 

GeEorGE A. FINCH 
Editor-in-Chief 


633 


634 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


FAO FISHERIES MEETING AT BAGUIO 


Specialized Agencies of the United Nations may have more direct bear- 
ing upon domestic affairs than most businessmen or lawyers of the United 
States realize. Except for some State and Interior Department and 
United Nations officials, who were themselves involved, and a very few 
scattered and exceptionally alert fishery people, it is improbable that the 
fact that the Food and Agriculture Organization had called an interna- 
tional fishery meeting at the summer capital of the Philippines for Feb- 
ruary 23 to 28, 1948, attracted any attention in this country. Yet this 
meeting may have serious significance for every branch of the ocean fish- 
ing industry of the nation, Atlantic, Gulf, or Pacific, and perhaps for other 
industries. 

At its Geneva meeting, held from August 25 to September 11, 1947, the 
fishery division, one of three branches of FAO, divided the ocean waters 
of the world into several grand regions (the Northwest Pacifie and North- 
east Atlantic alone being omitted) and proposed that an international 
fishery research council be organized for each of such regions to function 
under the auspices of FAO. The primary cbjective purported to be to 
increase fishery food production. 

The Southwestern Pacific and Eastern Indian Ocean region was selected 
for the initial proposal, and all members of FAO who had manifested in- 
terest were invited to send delegations to Baguio. India, Burma, the 
Netherlands, France, Italy (though not in fact involved), China, the 
Philippines, the United Kingdom and the United States responded. SCAP 
sent an observer. UNESCO had a representative present. It should be 
noted that all of the several delegations were composed of either civil ser- 
vants or biologists except that of the United States which contained a 
lawyer who had, however, been appointed because of his fishery connec- 
tions. 

The FAO staff submitted a proposal for a constitution for the creation 
of a Research Council to be composed of a representative of each nation 
which should become a member of the new organization. After several 
days of discussion and exceedingly conscientious work on the part of vari- 
ous committees, on most of which every delegation was represented, the 
term Constitution was changed to Agreement for the Establishment of the 
Indo-Pacific Fisheries Council. The document itself was completely re- 
written and the revision unanimously approved for submission to all in- 
terested nations. Instead of setting out specific water boundaries in defining 
the area of operations, general ianguage was employed which envisaged 
such regional waters as were of special interest to the nations and de- 
pendencies from India around to China and the adjacent islands, also 
Australia should that commonwealth be interested. Biological, oceano- 
graphic, and technological provisions were also inserted but these had 
little bearing upon our American fisheries except as Americans might de- 
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sire to participate in Indo-Pacific fisheries. Because of the historical, 
political, and industrial background of this particular global region, all 
present considered the final proposal to be meritorious. 

Points which should be noted are: (1) the final drafting of this interna- 
tional document would have been intrusted wholly to laymen except for 
accident; (2) the proposal contemplates direct FAO participation in the 
work of the Council at FAO expense, though in a limited manner; (3) 
the operation of FAO follows patterns similar to those of a government 
bureau and continued observation is warranted to see whether, like gov- 
ernment bureaus, FAO will seek to increase its jurisdiction, appropriations, 
and staff; (4) the terms of the proposed agreement extend beyond the 
single field of codperative research; (5) should similar agreements be 
proposed as to regions in which the United States fisheries industry operates 
directly it should be seriously considered whether the FAO procedure is or 
is not preferable to the bilateral or multilaterai treaty method successfully 
pursued by the United States in the Northeast Pacific; (6) may FAO 
procedure initiated in the field of fisheries be followed in other fields. 

Epwarp W. ALLEN 
Seattle, Washington 


THE INTERNATIONAL ORGANIZATION OF THE RED CROSS AND THE 
LEAGUE OF RED CROSS SOCIETIES 


There is widespread misunderstanding of the international organization 
of the Red Cross. The statement in this regard in Art. I of the Statutes 
of the International Red Cross, adopted at the XIIth International Con- 
ference of the Red Cross in the Hague, 1938, is as follows: 


The International Red Cross comprises the National Societies, the 
International Committee of the Red Cross and the League of Red Cross 
Societies. The supreme governing body of the International Red 
Cross is the International Conference. The Conference is composed 
of delegates of the Powers signatory to the Geneva Convention, and of 
delegates of the International Committee of the Red Cross and of the 
League of Red Cross Societies.’ 


I. International Committee of the Red Cross 


Red Cross history, as we know, began with the inspired and generous 
initiative of Henri Dunant, to whom we owe the first Geneva Convention 
in 1864 ‘‘for the amelioration of the condition of wounded soldiers in the 
field,’’ and the creation of The International Committee of the Red Cross 
—an independent organism—composed of Swiss citizens only. This body 
is the guardian of the principles of the Red Cross; it watches over the ob- 


1 The next meeting of the International Red Cross Conference will be held in August 
1948 in Stockholm. 
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servation of the Geneva Conventions and acts as a neutral intermediary 
more especially in case of war. 

Article 4 of the Statutes of the Committee defines as follows its present 
tasks: 


‘Art. 4. The I.C.R.C. shall have the following aims and objects, in 
particular : 


(a) To work for the maintenance and the development of relations 
among national Red Cross Societies ; 

(b) To maintain the uniform and fundamental principles of the Red 
Cross Institution, namely: Impartiality, political, religious and 
economic independence, the universality of the Red Cross and the 
equality of the national Societies ; 

(ec) To recognize every national Society, newly established or recon- 
stituted ; 

(d) To be a neutral intermediary, the intervention of which is recog- 
nized to be necessary, especially in case of war, civil war, or in- 
ternal troubles ; 

(e) To take cognizance of every complaint regarding alleged contra- 
ventions of the International Conventions, and in general to con- 
sider all questions the examination of which by a specifically neu- 
tral body is necessary ; 

(f) To codrdinate efforts for bringing relief to victims of war and of 
the evils which are the consequence of war and civil calamity ; 

(g) To promote the instruction of a staff and the preparation of sup- 
plies, necessary to ensure the work of the Red Cross in time of 
war, in cooperation with the national Red Cross Societies and the 
military Medical Services of the States; 

(h) To perform all such duties as are incumbent upon it under the 
International Convention; 

(1) To deal in general with all matters concerning the relations be- 
tween Red Cross Societies, in time of peace and in time of war, 
and connected with all action on behalf of prisoners of war.’’ 


To these provisions it is desirable to add those of the International Con- 
vention relative to the Treatment of Prisoners of War (1929) which speci- 
ally relate to the I.C.R.C., as for example the provision stipulating that 
a Central Agency of information regarding prisoners of war shall be es- 
tablished ; and other provisions of greater importance, defining the Inter- 
national Committee’s right to undertake any humanitarian work for the 
protection of prisoners of war with the consent of the belligerents con- 
cerned. Thus, during the last World War, the International Committee 
was enabled, with the assistance of all the national Red Cross Societies, to 
concern itself with the fate of sick and wounded soldiers, prisoners of war, 
military and civilian internees, civilian populations in occupied territories, 
civilians separated from their next-of-kin by battle fronts; and to see that 
the provisions of the Geneva Conventions were observed—provisions which 
would facilitate the exchange of news and information concerning prisoners 
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of war and the forewarding of material and intellectual relief, within the 
limits agreed to by the belligerents.* 


II. National Red Cross and Red Crescent Societies 


The creation of national Red Cross or Red Crescent Societies was almost 
contemporary with the founding of the International Committee of the 
Red Cross itself, and represents the second link in the chain of the inter- 
national Red Cross Organization. The task of the national Societies is 
to develop in each country those multiple welfare activities which have 
made the Red Cross what it is: a moral and social foree operating for the 
well-being of suffering humanity. The national Societies constitute the 
real framework of the international Red Cross organization. These So- 
cieties are not only valuable auxiliaries to the armed forces in time of war; 
in time of peace also they exercise their activities in any field where their 
help is needed to alleviate human suffering and to increase human well- 
being. 

The four principal directions in which these activities are developing 
are: (1) Relief to sufferers from misfortune and victims of disaster or 
accident (relief in case of public calamity, first aid services on highway, 
in the mountains, on sea beaches and waterways, in mines, ete.). (2) Im- 
provement of public health (installation of hospitals) and out patients 
clinies, health propaganda, prophylaxis and campaigns against epidemic 
and endemic diseases, mother and child protection, blood transfusion, physi- 
cal and social rehabilitation, ete. (3) Activities of nurses, nurses’ aides, 
voluntary auxiliaries and social assistants. (4) Expansion of the Junior 
Red Cross—where future active members of the Red Cross are trained for 
their great task—whose program comprises three main sections: (a) In- 
struction in Hygiene and First Aid; (b) All forms of mutual assistance 
among children as well as on the national or international place; and (c) 
Development of the spirit of international comprehension. 


Ill. The League of Red Cross Societies 


And, finally, the League of Red Cross Societies is the last link in the 
chain of this international organization. It is the Federation of the na- 
tional Red Cross Societies of the world; it is the organism which repre- 
sents them on the international plane and is the guardian of their spiritual 
and material interests. We could call it ‘‘The Red Cross Parliament,”’ 
where each national Society can obtain a hearing, express its views, work 
for mutual collaboration and help, and make of the Red Cross a living 
reality, operating for the welfare of the whole of suffering humanity. The 

* For further information on the work of the International Committee of the Red 


Cross, see Revue internationale de la Croixz-Rouge, published by the International Com- 
mittee at Geneva. 
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gasks incombent upon the League are indicated in its Articles of Associa- 
tion. More especially, it is stated in Article 3 that: 


‘‘The objects of the League are to encourage and facilitate at all times 
Red Cross action for the relief of suffering humanity. It shall for this 
purpose : 

(1) Encourage and promote in every country the establishment and 
development of a duly authorised voluntary national Red Cross 
Society working in accordance with the principles adopted by the 
League of Red Cross Societies. 

(2) Act as a permanent organ of liaison, codrdination and study be- 
tween the national Red Cross Societies, with a view to assisting 
them in the organization and exercise of their activities, both 
national and international. 

(3) Collaborate in all aspects of their activity with the Societies in 
the improvement of health, the prevention of disease, and the 
mitigation of suffering. 

(4) Be the guardian of the integrity of its members and the protector 
of their interests. 


At present, 65 national Red Cross and Red Crescent Societies of the 
world are members of the League; * and its strength lies in this universality. 

The member Societies of the League count about 70 million adult mem- 
bers and 30 million Juniors. The League’s international, federative and 
representative character is definitely asserted by the composition of its 
directive organs, which are the Board of Governors and the Executive 
Committee. 

The Board of Governors might be described as the General Assembly of 
the League and is its highest authority. It is composed of representatives— 
designated Governors—of all national Red Cross Societies members of the 
League. In normal times, the Board meets every two years; its present 
Chairman is Basil O’Connor, the President of the American National Red 
Cross. The Executive Committee, which exercises the powers and duties 
conferred on the Board of Governors during the intervals of the latter’s 
meetings, is convened as a general rule every six months. At present it 
comprises the Chairman of the Board of Governors, an Honorary Vice- 
Chairman, Mr. G. A. Bohny, Chairman of the Swiss Red Cross, and four 
Vice-Chairmen: the Chairman of the Brazilian Red Cross, Dr. Vivaldo 
Palma Lima Filho; the Chairman of the Executive Committee of the 
British Red Cross, the Rt. Hon. Lord Woolton; the Chairman of the 
Chinese Red Cross, Dr. Monlin Chiang; and the Chairman of the French 
Red Cross, Prof. G. Brouardel. In addition there are the representatives 
of twelve Red Cross and Red Crescent Societies: the Alliance of Red Cross 
and Red Crescent Societies of the U.S.S.R., Australia, Belgium, Canada, 
Czechoslovakia, Ecuador, Greece, Italy, Mexico, Poland, Sweden, Turkey. 


3 Only one member Society of the League does not bear the title of Red Cross or 
Red Crescent: the Red Lion and Sun Society of Iran. 
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So that the bonds uniting the Red Cross Societies of the world to each 
other and to the League may become an active reality, the League does its 
utmost to foster closer codperation on the part of the national Societies. 
For this purpose, it is necessary that frequent exchanges of views should 
take place and three different means are employed with that object in view: 


(a) Conferences. The League frequently convenes conferences of dele- 
gates of the various Red Cross Societies in order to examine matters affect- 
ing their work and to adopt decisions which the Secretariat of the League 
puts into operation. These conferences often bring together representa- 
tives of the Red Crosses of one region only, whose interests are especially 
affected.* Other Conferences are of a more general nature and deal with 
technical matters of concern to all Red Cross Societies. 

The League has often taken steps to convene, or has helped to organize, 
international technical conference to deal with matters approximating to 
its own objects and has taken part in international congresses and meet- 
ings, the agenda of which includes subjects covered by its general purposes. 

(b) Missions. There can be no doubt that personal contacts give the 
League its best opportunities for fulfilling its primary purpose, that of 
serving as a connecting link between the Red Cross Societies. The mis- 
sions carried out by the members of the League Secretariat to Societies the 
world over are occasions for the examination, with the managing officers 
of the national Societies, and sometimes the solution, of questions of direct 
interest to the life and work of the national Societies. 

From 1939 to 1945, that is to say when communications were most diffi- 
cult, members of the Secretariat carried out more than two hundred mis- 
sions to the Societies of about forty different countries. In normal times, 
of course, these missions are more frequent. 

(ec) Study visits. The study visits of delegates of national Societies 
help very effectively to maintain and develop the indispensable codperation 
between the national Societies and their international federation. These 
visits to the League headquarters allow the delegates to become familiar 
not only with the work of the League, but with the work carried out by other 
national Red Cross Societies, for which purpose all necessary documents 
are compiled. 


4 For instance: Two Regional Red Cross Conferences took place in 1947. In Feb- 
ruary 1947, the Vth Pan-American Regional Red Cross Conference was held at Caracas, 
Venezuela. 19 National Societies were represented by more than 100 delegates who 
passed 48 resolutions touching upon all aspects of the work of the Red Cross. In Sep- 
tember 1947, the European Regional Conference of Red Cross and Red Crescent So- 
cieties met at Belgrade, Yugoslavia. Its principal object was to study the relief prob- 
lems which face the Red Cross in the international field and more particularly Societies 
of the countries victims of the war. 18 National Societies took part in this Conference 
which adopted various resolutions. 
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The Secretariat of the League 
Its organization, duties and activities 


The Secretariat, which is directed by Mr. de Rougé, Secretary General, 
with the assistance of M. G. Milsom, Under-Secretary General, and M. 
Henry W. Dunning, Executive Secretary, is the organ which carries out 
the intentions and policy of the League. At the present time the Secre- 
triat employs about eighty persons drawn from fourteen nationalities. It 
is, therefore, a distinctly international body. 

To implement the purposes of the League, the Secretariat has established 
a Bureau to represent each of the more important fundamental activities 
of Red Cross Societies. Each Bureau has specific functions designed to 
assist any Society, and those functions currently available are listed below. 


I. Bureau of Organization and Development 


The Bureau of Organization and Development is a source of advice for 
national Societies on administrative matters. It also serves to stimulate 
the newer and smaller Societies by encouraging them to increase the scope 
of their services. Close codérdination exists between this Bureau and the 
Bureau of Information and Publications. 

The Bureau of Organization and Development will: 


(1) Make a comparative study, when requested, of problems of inter- 
nal organization, of the correlation of services and the administrative 
machinery of a Society, based on successful methods adopted by other 
Societies to increase their efficiency. 

(2) Provide technical advice on specific problems relating to the es- 
tablishment or expansion of the services offered by a Society, based on 
records kept by the Secretariat of similar experiences among member So- 
cieties. 

(3) Make suggestions of new types of activities which can be undertaken 
by a Society as well as the methods of operation. 

(4) Send technical experts, in certain circumstances, to help a Society 
in organization problems. 

(5) Receive visitors from Societies wishing to avail themselves of study 
and research at League headquarters. 

(6) Arrange, when possible, the exchange of administrative and tech- 
nical personnel for study purposes between sister Societies. 

(7) Assist in organizing Regional and International Red Cross Con- 
ferences. 


II. Relief Bureau 
The Relief Bureau was established to facilitate the exchange of relief 


between national Red Cross and Red Crescent Societies and to maintain 
contacts between them towards this end. 
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The Relief Bureau will: 


(1) Provide member Societies with reports and detailed lists of the 
needs of civilian populations in stricken countries, particularly the re- 
quirements of sister Red Cross and Red Crescent Societies to meet those 
needs. 

(2) Advise donor Societies of the best means of shipment of relief in 
kind to beneficiary Societies, and if necessary arrange for trans-shipment 
of the supplies. 

(3) Purchase relief supplies for the account of donor Societies and ship 
the supplies to the beneficiary Societies selected by the donor. 

(4) Obtain from beneficiary Societies receipts and reports of distribu- 
tion for donor Societies. 

(5) Purchase for National Societies supplies and material needed for 
their own programs. 

Periodical publication: ‘‘Codrdinated Relief Bulletin’’ (monthly). 


Ill. Health Bureau 


The Health Bureau has as its aim assistance to national Societies in the 
operation, development and perfection of their medical and first aid ac- 
tivities. It receives, correlates and analyses the action of national Societies 
in the field of public health and maintains liaison with other international 
health organizations. 

The Health Bureau will: 


(1) Provide national Societies with reports of experience acquired by 
sister national Societies in the field of public health, particularly as con- 
cerns: (a) improvement of health conditions, (b) nutrition, (c) the cam- 
paign against tuberculosis in all of its forms, (d) rehabilitation of inva- 
lids, (e) campaign against rheumatism. 

(2) Effect liaison between the health services of national Societies en- 
gaged in a mutual campaign against epidemics. 

(3) Advise national Societies of the latest technical progress in any 
medical field in which they are interested. 

(4) Provide national Societies with articles for their health publications. 

(5) Assist national Societies to improve and develop their first aid and 
blood transfusion services. 

(6) Provide national Societies with documentation on certain medical 
and scientific problems. 


IV. Nursing and Social Service Bureau 


The Nursing and Social Service Bureau endeavors to assist national So- 
cieties: (a) to have available an adequate number of well prepared nurses 
and nurses’ aides for service in time of war and calamities, (b) to par- 
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ticipate wherever needed in the development of Red Cross Schools of Nurs- 
ing, the development of Public Health Nursing Services, the provision of 
an adequate supply of trained nurses and in the establishment of adequate 
working conditions for them, (c) to develop the teaching of Home Nursing 
in all classes of the community and to assist in popular health education. 


The Nursing and Social Service Bureau will: 


(1) Assist national Societies in the organization of their trained nurses 
and nurses’ aides services. 

(2) Provide national Societies with studies and reports on special aspects 
of Red Cross nursing. 

(3) Provide, in a limited number of cases, translations of nursing text- 
books. 

(4) Send, when requested, under certain conditions, field representatives 
to national Societies to offer expert advice. 

(5) Arrange for study visits to League headquarters. 

(6) Arrange for study tours of nurses. 

(7) Grant scholarships for basic training in nursing or for post-gradu- 
ate studies. 

(8) Provide, within the limits of funds donated for this purpose, medico- 
social assistance to nurses who are suffering in health as a result of war. 

(9) Provide national Societies with information on most recent develop- 
ments in the field of social service. 


Periodical publication: ‘‘Information Bulletin for Red Cross Nurses’’ 
(published three times yearly). 


V. Junior Red Cross Bureau 


The Junior Red Cross Bureau is the liaison between Junior Red Cross 
Sections of national Societies and the international contact of the Sections 
with organizations concerned with education, youth, child welfare and in- 
ternational codperation. 

The Junior Red Cross Bureau will: 


(1) Provide technical advice to national Societies on the organization 
and development of Junior Red Cross Sections. 

(2) Arrange for the exchange of international school correspondence 
albums. 

(3) Provide articles and photographs for Junior Red Cross publications. 

(4) Issue technical publications and publicity material for the use of 
national Sections. 

(5) In certain instances, on request, send field representatives to study 
Junior Red Cross Sections and make recommendations for their improve- 
ment. 
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(6) Arrange for study visits to League Headquarters for Junior Red 
Cross representatives. 

(7) Assist in the organization of international camps and regional con- 
ferences. 

(8) Organize international competitions. 


Periodical publications: ‘‘ Material for Editors of Junior Red Cross Mag- 
azines,’’ ‘‘School Correspondence Secretaries’ Bulletin,’’ ‘‘Newsletter’’ 
(monthly). 


VI. Bureau of Information and Publications 


The Bureau of Information and Publications, working in close collabora- 
tion with the Bureau of Organization and Development, will: 


(1) Provide national Societies with material for Red Cross and non- 
Red Cross publications on all phases of Red Cross activities. 

(2) Provide national Societies with copies or reproductions of posters 
and publicity material successfully used by sister Red Cross Societies. 

(3) Provide national Societies with copies of special publications issued 
by sister Red Cross Societies. 

(4) Provide national Societies with special or prototype radio programs 
and lectures on Red Cross activities. 

(5) Provide on loan to national Societies cinematographic films of Red 
Cross activities. 

(6) Advise national Societies on publicity means of stimulating fund 
raising, membership campaigns and public interest in general or specific 
Red Cross activities. 


Periodical publications: ‘‘Information Service’’ (semimonthly) and 
“‘The Red Cross World’’ (quarterly). 


VII. Office of International Relations 


This Office was set up in 1947 and charged with ensuring the relations of 
the League with international non-Red Cross, governmental and non-gov- 
ernmental organizations, as well as providing the representation of the 
League at meetings of these Organizations and keeping the national So- 
cieties of the Red Cross and Red Crescent regularly informed of their ac- 
tivities likely to be of interest to them. The Office of International Rela- 
tions has maintained close relations with the United Nations and its 
Specialized agencies such as UNESCO, the Interim Commission of the 
World Health Organization, the Preparatory Commission of the Interna- 
tional Refugee Organization, the Food and Agriculture Organization, the 
International Children’s Emergency Fund and the European Economic 
Commission. The League is in constant touch with numerous international 
non-governmental organizations. 
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The Secretariat of the League also includes an Office of Conferences, ad- 
ministrative and finance services. The Bureau of Organization and De- 
velopment codrdinates the activities of these various departments. 

The above thus is an outline of the international organization which 
labors unceasingly to propagate the action and spirit of the Red Cross 
throughout the world. 

LaszLo LEDERMANN * 
University of Geneva 


RESEARCH IN INTERNATIONAL LAW AND THE FULBRIGHT ACT 


The Fulbright Act,’ passed by the Congress on August 1, 1946, may 
conceivably open up possibilities for satisfying the urgent need of inter- 
national lawyers for greater availability of source material illuminating 
the practice of states. 

While the total amount of funds which may eventually become available 
from the disposal of United States surplus property abroad is not yet de- 
termined, it appears that a varying amount will be available in the follow- 
ing countries: the United Kingdom, Australia, New Zealand, Finland, the 
Netherlands, Denmark, Belgium, France, Czechoslovakia, Austria, Hun- 
gary, Poland, Italy, Greece, Turkey, Egypt, Iran, China, the Netherland 
East Indies, the Philippines, Siam, and Burma. These funds, according 
to a leaflet issued by the Department of State in November, 1947, may be 
drawn upon in order to provide financial assistance 


... to United States citizens for study, research, teaching at all 
levels, and other educational activities in schools and institutions of 
higher learning in the participating countries. This assistance may 
take the form of payment for transportation, tuition for students, 
teachers’ salaries, maintenance, and incidental expense. All expendi- 


* League of Red Cross Societies; Director of Information. 

1The Act authorizes the Secretary of State ‘‘to enter into an executive agreement 
or agreements with any foreign government for the use of currencies, or credits for 
currencies, of such government acquired as a result of such surplus property disposals, 
for the purpose of providing, by the formation of foundations or otherwise, for (A) 
financing activities of or for American citizens in schools and institutions of higher 
learning located in such foreign country, or of the citizens of such foreign country in 
American schools and institutions of higher learning located outside the continental 
United States, Hawaii, Alaska (including the Aleutian Islands), Puerto Rico, and the 
Virgin Islands, including payment for transportation, tuition, maintenance, and other 
expenses incident to scholastic activities; or (B) furnishing transportation for citizens 
of such foreign country who desire to attend American schools and institutions of higher 
learning in the continental United States, Hawaii, Alaska (including the Aleutian 
Islands) Puerto Rico, and the Virgin Islands, and whose attendance will not deprive 
citizens of the United States of an opportunity to attend such schools and institutions.’’ 
An Act to amend the Surplus Property Act of 1944 to designate the Department of 
State as the disposal agency for surplus property outside the continental United States, 
its territories, and possessions, and for other purposes. Public Law 584. U. 8. Statutes 
at Large, Vol. 60, Part 1, Ch. 723, p. 754. 
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tures must be made in foreign currency and, therefore, transportation 
and other expense can be defrayed only where they are payable in 
foreign currency. 


Students and scholars will thus have opportunities to pursue studies and 
individual research projects in a great variety of countries. It is felt, how- 
ever, that it would be desirable to explore, in consultation with the De- 
partment of State, the possibilities that may exist or that may be created 
under existing legislation for utilizing available funds for projects of con- 
siderable magnitude requiring substantial funds and teams of research 
workers. The profession has long felt the need for digests of foreign 
office materials of other countries in the form of the digests of Moore and 
Hackworth and of decisions of national and international tribunals. It 
will be recalled in this connection that at its second session the General 
Assembly of the United Nations adopted the Statute of the International 
Law Commission.? Article 24 of the Statute charges the Commission to: 


. . consider ways and means for making the evidence of customary 
international law more readily available, such as the collection and 
publication of documents concerning State practice and of the de- 
cisions of national and international courts on questions of interna- 
tional law, and shall make a report to the General Assembly on this 
matter. 


The importance of such digests and collections has been frequently 
stressed. It may be sufficient to refer to one or two recent instances. Dr. 
Lauterpacht, reviewing Judge Hackworth’s Digest of International Law, 
noted that ‘‘it must be a matter of regret that no similar record of the 
practice of other countries is as yet available.’’ He then went on to say: * 


As it is, the treatment of various questions of international law in 
monographs and otherwise tends to be one-sided inasmuch as it is 
based largely on the practice of the United States. Until the Foreign 
Offices of Great Britain and France—and also of some of the smaller 
countries such as Belgium, Holland and Sweden—have followed the 
lead of the State Department in this matter we cannot hope for a more 
comprehensive and accurate treatment by writers of questions of in- 
ternational law than is the case at present. It is also clear that from 
the point of view of the requirements of the staffs of the Foreign 
Offices and of the diplomatic and consular representatives of the coun- 
tries concerned, the encouragement of publications of this kind is 
desirable and, in the long run, highly economical. It would make un- 
necessary the compilation, amidst some haste, of special memoranda 
bearing on situations as they arise in particular cases, and there is no 
doubt that other Government Departments would greatly benefit from 
the existence of a semi-official publication of this nature. 


The particular importance of British practice has been stressed by Pro- 
fessor H. A. Smith who expressed the hope ‘‘that provision may be made 


* Doe. A/504, 20 November, 1947, p. 8. 
322 British Year Book of International Law (1945), p. 310. 
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from public or institutional funds for an adequate presentation of the full 
record of British action in matters touching the law of nations.’’ * 

Presumably the compilation of digests such as are envisaged above could 
not be undertaken without the codperation of the Foreign Offices concerned. 
It would not be surprising to find that in some, or perhaps most, cases the 
Foreign Offices would desire to do the job themselves even if, indeed, they 
were at all disposed to undertake it. Could they be induced to consider 
such projects? Could Fulbright funds be made available to them for such 
purposes? The magnitude of the task should not be underestimated for, 
as Professor Smith observed, ‘‘a complete record of British activities in 
matters of international law could only be undertaken by a group of edi- 
tors working with a large staff of assistants, and the result of their labors 
would be a library rather than a book.’’® On the other hand it would be 
difficult to underestimate the benefits that would accrue from such a British 
digest to students and practitioners of international law. A work of this 
nature would be an important step in promoting a more balanced view of 
international law as suggested by Dr. Lauterpacht. 

In the matter of collecting, digesting, and publishing decisions of munici- 
pal courts, codperation of foreign offices would not be necessary. The reports 
of foreign courts are available in this country where in fact some preliminary 
work could be done if funds were available. However, as the Fulbright 
funds are available only for research abroad, the main job would have to be 
undertaken there. Dr. Lauterpacht’s Annual Digest and Reports of Pub- 
lic International Law Cases might serve as a model. The aim then would 
be to collect cases in the different countries where funds are available, 
make the necessary translations, and channel the reports to an editor who 
would assume final responsibility for selection and publication. One or 
two ‘‘pilot’’ projects, say in Great Britain or France, could be undertaken 
as a start. Teams of research workers, trained in international law, would 
have to be sent to those countries and preferably work under the direction 
of a distinguished international lawyer or a qualified institution in that 
country. The task of collecting decisions should be approached in stages 
working backward from 1919 when the Annual Digest began and covering 
a period of, say, ten years at a time. It is not clear from the text of the 
Fulbright Act whether funds could be made available for publication of 
such digests of court decisions. 

Be that as it may, the Fulbright Act seems to offer some promise of ful- 
filling to a substantial extent a long cherished desire of the profession for 
greater availability of source materials in international law. 

LEo Gross 
Fletcher School of Law and Diplomacy 


4H. A. Smith, Great Britain and the Law of Nations, Vol. 2 (1935), Pt. 1, p. vi. 
5H. A. Smith, Great Britain and the Law of Nations, Vol. 1 (1932), p. x. 
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MISCELLANEA 


At the meeting of the Executive Council of the Society on April 24, 1948, 
Professor John Brown Mason suggested the desirability of providing gift 
subscriptions for teachers and educational institutions in foreign countries 
unable to pay for subscriptions because of currency regulations. The Sec- 
retary mentioned the lack of any funds of the Society available for this 
purpose. Mr. Arthur K. Kuhn thought that members of the Society might 
be willing to subscribe to a special fund to be used for this purpose. It was 
voted to publish a notice concerning this matter in the next issue of the 
JOURNAL. Members interested in the matter should communicate with the 
Secretary, Mr. Edward Dumbauld, at the office of the Society. 


* * * 


The Fourth Congress of the Egyptian Society of International Law was 
held in Cairo in May. Papers were read concerning the codification of in- 
ternational law, human rights, citizenship, and particularly the right of 
residence and work or the practice of a profession in Egypt, now in course 
of being regulated by treaty arrangements between Egypt and other coun- 
tries. The Congress was concluded with a dinner at Shepheard’s Hotel at 
which there were no speeches. 


* 


An Institute on International Law will be held at the Law School of the 
University of Michigan in July and August, 1948. Seminars for law stu- 
dents on various problems of international law will be given by Lawrence 
Preuss and James Brierly and the latter will give a series of public lec- 
tures on ‘‘The Sovereign State in International Law.’’ Finally week-end 
lecture-discussions for law students and practitioners will be held at which 
Preuss, Brierly, and also Yuen-li Liang, Charles S. Rhyne, William Bishop, 
Charles Fahy, Max Rheinstein and Hersch Lauterpacht will appear. 


* * 


An Institute on the Teaching of International and Comparative Law for 
law school teachers will be held at the New York City Bar Association from 
August 23 to September 4, 1948. The first week will be devoted to inter- 
national law and the second to comparative law. During the first week 
Philip Jessup, Green Hackworth, and Edwin Dickinson will officiate as also 
Robert Jackson, James Brierly, Alger Hiss, Frederic K. Nielsen, Durward 
Sandifer, Josef Kunz, and Clyde Eagleton. Further information may be 
had from Philip W. Thayer, 1906 Florida Avenue, Washington 9, D. C. 


The Committee on Awards of the American Political Science Association 


has again announced, in the name of the Wendell Willkie Memorial Build- 
ing, an award for the best publication between October 1, 1947, and Sep- 
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tember 30, 1948, in the field of international relations. Six copies of the 
competing work should be placed in the hands of Dean Payson 8. Wild, 
Jr., Harvard University, by October 1, 1948. 


* 


Under the so-called Fulbright Act (Public Law No. 584) extensive op- 
portunities are now open to American students of international law and 
relations who wish to study in foreign countries (and foreign students to 
study in the United States). Inquiries for further information may be 
addressed to the Institute of International Education, 2 West 45th Street, 
New York 19, New York.* 

* * 

The appearance of a new review of political science in which considerable 
attention will be devoted to international problems should be of interest to 
readers of the JourNAL. Publication of The Western Political Quarterly, 
as the joint organ of the Western Political Science Association and the 
Pacifie Northwest Political Seienee Association, was begun at the Uni- 
versity of Utah in June. Articles on “Withdrawal from the United 
Nations’’ and ‘‘The Free Territory of Trieste,’’ by Hans Kelsen and 
Josef Kunz, respectively, have already appeared in the new journal. 


* * 


Students of international law will rejoice over the continuation of the 
Treaty Series the publication of which was begun by the League of Na- 
tions, or rather its resumption, after an all-too-long interruption, by the 
United Nations. The format and general treatment of subject matter re- 
main substantially the same, and every effort is to be made to bridge the 
gap, ‘‘avoiding any breach of continuity in a system which has functioned 
efficiently for many years.”’ 


*See also Current Note above, p. 644. 


NOTES ON LEGAL QUESTIONS CONCERNING 
THE UNITED NATIONS 


By YUEN-LI LIANG * 


THE PALESTINE COMMISSION 


The problem of Palestine was brought before the United Nations in a 
letter of 2 April 1947 from the United Kingdom delegation to the Acting 
Secretary-General of the United Nations.’ In the letter it was requested 
that the question of Palestine be placed on the agenda of the second regular 
session of the General Assembly and further that a special session of the 
General Assembly be called for the purpose of constituting and instruct- 
ing a Special Committee to prepare for the consideration of the question 
by the General Assembly. 

The First Special Session of the General Assembly which met between 
28 April and 15 May 1947 established a Special Committee of eleven mem- 
bers? to have ‘‘the widest powers to ascertain and record facts, and to 
investigate all questions and issues relevant to the problem of Palestine,’’ 
and also ‘‘to prepare a report to the General Assembly and to submit such 
proposals as it might consider appropriate for the solution of the problem 
of Palestine.’’ 

The United Nations Special Committee on Palestine (UNSCOP) worked 
intensively from 26 May to 3 September 1947 and held meetings at Lake 
Suecess, Jerusalem, Beirut and Geneva. It drew up eleven general recom- 
mendations unanimously agreed to, of which the most important were that 
the mandate over Palestine should be terminated and independence granted 
to Palestine at the earliest possible date. In addition, the majority of the 
Committee * expressed themselves, by recorded vote, in favor of a plan for 
partition of Palestine into an Arab State and a Jewish State bound to- 
gether by an economic union, whereas the city of Jerusalem was to be 
placed under international trusteeship.® 

The second regular session of the General Assembly which was held in 
Flushing from 23 September to 29 November 1947 established an Ad Hoe 
Committee on the Palestine Question. In this Committee the legal aspects 


* Acknowledgment is made to Dr. Axel Serup, Mr. Alan Renouf and Mr. F. Blaine 
Sloan for assistance in the preparation of these notes. 

1UN Doe. A/286, 3 April 1947. 

? Australia, Canada, Czechoslovakia, Guatemala, India, Iran, Netherlands, Peru, 
Sweden, Uruguay and Yugoslavia. 

SUN Doe. A/309, 23 May 1947. 

* Canada, Czechoslovakia, Guatemala, Netherlands, Sweden, Peru and Uruguay. 

SUN Doe. A/364, 3 September 1947. 
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of the whole Palestine problem and the competence of the United Nations 
to implement proposals for partition were brought up by the representa- 
tives of several Arab States who challenged the legality of such proposals 
and expressed the view that the United Nations lacked the necessary 
power to decide to partition Palestine.2 It was suggested by the Arab 
States that in case the Committee were to take a different view a request 
should be made for an advisory opinion of the International Court of 
Justice ‘‘regarding the legal competence of the General Assembly to make 
any recommendations or to enforce any scheme in Palestine not acceptable 
to the majority of its population.’’ It was also proposed that a further 
request be made for an opinion as to the powers which the General As- 
sembly or any other organ of the United Nations can exercise under the 
Charter with respect to the future government of Palestine.’ No action 
was taken on these proposals. 

In spite of the opposition from the representatives of the Arab States 
the Committee finally adopted a draft resolution embodying a Plan of 
Partition with Economie Union which in general lines followed the ma- 
jority proposal of UNSCOP. 

At the 128th Plenary Meeting of the General Assembly on 29 November 
1947 the Assembly adopted by 33 votes, with 13 against * and 10 absten- 
tions ® the report of the Ad Hoe Committee with the resolution on the 
Future Government of Palestine.*° After the adoption of the resolution, 
the representatives of the Arab States announced their continuing oppo- 
sition to the plan of partition. They stated that their Governments would 
not consider themselves bound by the resolution which, in their opinion, 
was contrary to the Charter and totally lacking in legal validity.” 

At the same meeting, the General Assembly elected Bolivia, Czechoslo- 
vakia, Denmark, Panama and the Philippines as members of the Commis- 
sion which by the terms of the resolution was entrusted with the imple- 
mentation of the measures recommended by the General Assembly in the 
Plan of Partition. 

The Palestine Commission was thus primarily established as a subsid- 


6 For the viewpoint of the Arab States, see in particular the report of Sub-Committee 
II of the Ad Hoe Committee on Palestine, Chapter 1, entitled ‘‘ Legal Issues Connected 
with the Palestine Problem,’’?’ UN Doc. A/AC.14/32, pp. 5-24, 11 November 1947. 

7UN Doc. A/AC.14/32, p. 15, 11 November 1947. For other proposals to request the 
Court for advisory opinions concerning Palestine questions see UN Docs. A/AC.14/2], 
14 October 1947; A/AC.14/24, 16 October 1947; and A/AC.14/25, 16 October 1947. 

8 Afghanistan, Cuba, Egypt, Greece, India, Iran, Iraq, Lebanon, Pakistan, Saudi 
Arabia, Syria, Turkey, Yemen. 

® Argentina, Chile, China, Colombia, El Salvador, Ethiopia, Honduras, Mexico, United 
Kingdom, Yugoslavia. 

10 UN Doc. A/364, 3 September 1947. 

11 For the full text of these statements, see UN Doc. A/P.V. 128, pp. 91-101, 29 No 
vember 1947. 
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iary body of the General Assembly in accordance with Article 22 of the 
Charter. But at the same time the resolution of the General Assembly ” 
placed the Commission under the guidance of the Security Council insofar 
as the Commission was to act in conformity with the recommendations of 
the General Assembly under the guidance of the Security Council and 
under such instructions as the Council might issue. It was provided ™ 
that the Commission, in addition to the final report to the General As- 
sembly and the Security Council, should render periodic monthly progress 
reports to the Security Council. Finally the resolution of the General 
Assembly requested the Security Council to assume certain direct responsi- 
bilities in case the situation in Palestine during the transitional period 
should develop into a threat to the peace. The Security Council was ex- 
pressly requested by the resolution, first, to take the necessary measures 
as provided in the plan for its implementation; second, to consider whether 
the situation in Palestine during the transitional period constitutes a 
threat to the peace; and, third, to determine as a threat to the peace, 
breach of the peace or act of aggression, in accordance with Article 39 
of the Charter, any attempt to alter by force the settlement envisaged by 
the resolution.'* 

Among the major tasks assigned to the Palestine Commission, the fol- 
lowing should be mentioned: (1) arranging for the progressive transfer 
of administrative authority from the Mandatory Power to the Commis- 
sion; (2) conducting the consultations and negotiations essential to the 
selection, establishment and functioning of the proposed Provisional Coun- 
cils of Government; (3) maintenance of public order in the transitional 
period following the termination of the mandate (15 May 1948) and prior 
to the transfer of this responsibility to the Provisional Councils of Gov- 
ernment; (4) negotiations with a view to the formation of an armed 
militia in each of the proposed states; (5) preparatory work in connec- 
tion with establishment of the Economic Union; (6) preparation of the 
ground for the application of the Special Regime for the City of Jerusalem. 

The Commission held its first meeting at Lake Success on 9 January 
1948. Invitations were extended to the Mandatory Power, the Arab 
Higher Committee and the Jewish Agency for Palestine to designate repre- 
sentatives to be available to the Commission. This invitation was accepted 
by the Mandatory Power and the Jewish Agency with whom numerous 
consultations took place. The Arab Higher Committee informed the 
Commission that it was unable to accept the invitation and that it was 
determined to persist in rejecting partition and in refusing to recognize 


12 General Assembly Resolution 181 (II), 29 November 1947, Plan of Partition with 
Economie Union, Part I B 2 and 14. 

13S8ame, Part I B 14. 

‘4General Assembly Resolution 181 (II), 29 November 1947, Part A (a), (b), 
and (c¢). 
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the General Assembly’s resolution in this respect and anything deriving 
therefrom. 

The Palestine Commission in its First Monthly Report to the Security 
Council ** on 29 January 1948 stated that it ‘‘was devoting most serious 
attention to the various aspects of the security problem, with particular 
reference to the possible need for an international force in the implemen- 
tation of the recommendations of the General Assembly’’ and that it would 
submit to the Security Council a special report on this subject. 

In the First Special Report on the Problems of Security which was pre- 
sented to the Security Council on 16 February,’* the Commission set forth 
the view that ‘‘the sole motivation of the Commission is to obtain from the 
Security Council that effective assistance without which, it is convinced, 
it cannot discharge the great responsibilities entrusted to it by the General 
Assembly.’’ 

When the Security Council on 24 February began the consideration of 
the General Assembly’s resolution together with the First Monthly Re- 
port and the Special Report on the Problem of Security in Palestine, Mr. 
Lisicky, the Chairman of the United Nations Palestine Commission, re- 
peated the statement of the Commission that it would be impossible to 
discharge its responsibility without effective assistance from the Security 
Council.‘ This statement was interpreted by the representative of the 
United States as a conclusion by the Commission that its functions under 
the General Assembly Resolution could not be fulfilled unless armed forces 
were provided by the Security Council.** 

Mr. Warren Austin, representative of the United States, stated that, 
in the opinion of the Government of the United States, the Charter of the 
United Nations does not empower the Security Council to enforce a po- 
litical settlement whether pursuant to a recommendation of the General 
Assembly or of the Security Council itself. However, he expressed no 
doubt that should the Security Council determine the existence of a threat 
to the peace in respect to Palestine, it would be authorized to take force- 
ful measures to remove such a threat to international peace. Its finding 
and subsequent action, he said, might arise either in connection with in- 
cursions into Palestine from the outside or from such internal disorder 
as would itself constitute a threat to international peace.’® He further 
stated, ‘‘attempts to frustrate the General Assembly’s recommendation by 
the threat or use of force, or by incitement to force, on the part of states 
or people outsiae Palestine are contrary to the Charter.’’ ”° 


15 UN Doc. 8/663, 31 January 1948. 

16 UN Doc. 8/676, 16 February 1948. 

17 UN Doce. S/P.V. 253, pp. 29-30, 24 February 1948. 
18 Same, at pp. 53-55. 

19 Same, at pp. 47-48. 

20 Same, at p. 32. 
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Mr. Faris el-Khouri, representative of Syria, raised several legal ques- 
tions. He argued that the General Assembly was not entitled to delegate 
to a subsidiary organ such functions as the administration of a country, 
functions which the General Assembly did not itself possess. He further 
stated that recommendations are not binding on the States to whom they 
are addressed until these States have adopted the recommendations 
‘‘through their formal processes,’’ and that no Member State had adopted 
the recommendation of the General Assembly on the Partition of Pales- 
tine with Economie Union. He also contended that the General Assembly 
was entitled to make no recommendation for enforcement but only for 
peaceful settlement and that the Security Council had no authority to 
use foree for preserving public order within a country.”! 

Mr. Shertok, representative of the Jewish Agency for Palestine, who 
had been invited by the Security Council to participate in the discussion, 
replied that the Security Council was faced with an ‘‘attempt to alter 
by foree the settlement decreed by the General Assembly’’ and stated that 
the recommendation of the General Assembly was addressed, in the first 
place, to the mandatory power and ‘‘was accepted by the mandatory 
power as a decision of that body.’’ ** 

A working paper on the Relations Between the United Nations Com- 
mission and the Security Council which was prepared by the Secretariat 
at the request of the Palestine Commission was communicated to the Se- 
curity Council by a letter of the Secretary-General dated 5 March 1948.** 
The main points in this memorandum are summarized as follows: 


(1) The Security Council may issue any instructions to the Palestine 
Commission which it considers necessary, provided that such instructions 
do not alter the plan of partition provided in the General Assembly reso- 
lution but only aim at its implementation. 

(2) It is within the competence of the Security Council under ‘‘ Article 
24 of the Charter, as interpreted in the case of Trieste’’ to accept responsi- 
bilities assigned to it by the General Assembly. With regard to the ad- 
ministration of the Free Territory of Trieste, the Security Council had 
accepted certain responsibilities under the Treaty of Peace with Italy. 
“It is submitted,’’ the memorandum stated, ‘‘that if the Security Council 
deemed that it was within its competence to accept responsibilities for 
the carrying out of certain provisions of a treaty negotiated and concluded 
outside of the United Nations, it is still more appropriate that it should 
accept responsibilities for the implementation of a plan adopted by the 
General Assembly.’’ 24 


*1UN Doe. 8/P.V. 254, pp. 2-45, 24 February 1948. 

22 UN Doe. 8/P.V. 258, pp. 2-35, 27 February 1948. 

*3UN Doe. A/AC.21/13, 9 February 1948. See S/P.V. 265, 10 March 1948. 
*#UN Doe. A/AC.21/13, p. 7, 9 February 1948. 
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(3) The Security Council may provide an international armed force for 
Palestine either under Article 42 of the Charter if it should determine the 
existence in Palestine of a threat to the peace, breach of the peace, or act 
of aggression, or under the resolution of the General Assembly in con- 
junction with Article 24 of the Charter. Concerning this second alterna- 
tive the memorandum concludes: ‘‘An international armed force set up 
on this basis would not be one in the sense of Chapter VII of the Charter. 
It would have the character of an international police force for the main- 
tenance of law and order in a territory for which the international society 
is still responsible.’’ *° 


On 5 March the Council adopted a resolution in which it called on the 
permanent members to consult and inform the Council regarding the situ- 
ation with respect to Palestine and ‘‘to make recommendations to it re- 
garding the guidance and instructions which the Council might give to the 
Palestine Commission with a view to implementing the resolution of the 
yeneral Assembly.’’ 

During the ensuing consultations among the permanent members of the 
Security Council, the Palestine Commission presented its Second Monthly 
Progress Report *’ to the Security Council on 15 March. In this Report 
the Commission made known the impossibility of implementing, within the 
prescribed time limit, the provision of the Plan of the General Assembly 
concerning the Provisional Councils of Government, and the impossibility 
of taking preparatory steps for the formation of armed militias. The 
Commission further pointed out that the policy of the Mandatory Power 
together with the steady deterioration of conditions in Palestine left little 
hope for the achievement of continuity in administrative services and for 
an orderly transfer of authority to the Commission. It was also stated 
that ‘‘unless security is restored in Palestine, implementation of the reso- 
lution of the General Assembly will not be possible.’’ 

On 19 March the permanent members of the Security Council reported 
to the Council on the result of their consultations. The same day the 
representative of the United States declared that the limited responsibili- 
ties of the United Nations set forth in the plan of partition were insepa- 
rable from the balance of the plan and were dependent upon the adoption 
and implementation of the entire plan. If therefore it proved impossible 
to give effect to the resolution, the United Nations on 15 May 1948 would 
have no administrative or governmental responsibilities for Palestine, 
unless further action was taken by the General Assembly. As there now 
seemed to be general agreement that the plan of partition could not be 
implemented by peaceful means, the United States Government believed 


25 Same at 11. 
26 UN Doc. 8/691, 5 March 1948. 
27 UN Doe. 8/695, 15 March 1948. 
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that a temporary trusteeship for Palestine should be established under 
the Trusteeship Council of the United Nations, that a special session of the 
General Assembly should be held and that pending the meeting of the 
special session, the Security Council should instruct the Palestine Com- 
mission to suspend its work.”® 

The thesis of the inseparability of the plan of partition thus developed 
by the representative of the United States was sharply opposed by the 
representative of the Jewish Agency for Palestine who in the same meet- 
ing declared that the statement of the representative of the United States 
that the plan proposed by the General Assembly was an integral plan 
which could not succeed unless each of its parts could be carried out, was 
incorrect and that such a conception never was part of the plan.*® 

Mr. Ting-Fu Tsiang, the representative of China, did not refer to the 
question of the inseparability of the plan of partition but expressed his 
‘profound conviction’’ that the Security Council should not furnish or 
authorize the use of force to overcome ‘‘the existing vigorous Arab resist- 
ance to partition’’ as stated in the report of the Palestine Commission. 
‘Instead of furnishing such force’’ he said, ‘‘we should, consistent with 
our primary responsibility for the maintenance of international peace and 
security, order a truce, both military and political.’’ For these reasons, 
he supported the general principles of the proposal of the representative 
of the United States.*° 

At the meeting of the Security Council on 24 March, the representa- 
tives of Canada and France expressed their views on the proposal put 
forward by the representative of the United States.** The representa- 
tive of Canada referred to a number of assumptions on which the resolu- 
tion of the General Assembly had been based and which had not been 
fulfilled. The United States’ proposal for establishment of a temporary 
trusteeship over Palestine would present certain difficulties but also an 
opportunity for reaching, in a less unfavorable atmosphere, a settlement 
within the framework of the United Nations Charter. The delegation 
of Canada, however, was not yet able to pronounce itself in favor of one 
course of action rather than another. The representative of France also 
recognized certain advantages and difficulties which the United States 
plan would present and suggested that the plan be more precisely formu- 
lated and elaborated. Like the representative of Canada, he was not yet 
able to pronounce himself either for or against the United States proposal. 

On 1 April 1948 the United States delegation submitted to the Security 
Council two resolutions.*? One, calling for a truce in Palestine, was 


28 See UN Doc. 8/P.V. 271, pp. 11-35, 19 March 1948. 
29 Same, at 41. 

80 UN Doc. S/P.V. 271, pp. 44-50, 19 March 1948. 
31UN Doe. S/P.V. 274, 24 March 1948. 

82 UN Doe. 8/714, 7 April 1948. 
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adopted unanimously by the Council. The other, adopted by 9 votes in 
favor with 2 abstentions (USSR and the Ukrainian SSR), requested the 
Secretary-General to convoke a Special Session of the General Assembly 
to consider further the question of the future Government of Palestine. 
Neither resolution contained any guidance or instruction from the Security 
Council to the Palestine Commission such as envisaged by the General 
Assembly resolution. 

The Second Special Session of the General Assembly which was convoked 
by the Secretary-General at the request of the Security Council met from 
16 April to 14 May 1948. The issues were thoroughly reconsidered by the 
First Committee,** but the Assembly was unable to reach agreement con- 
cerning the future Government of Palestine. A proposal by the United 
States and France for a temporary administration for the City of Jeru- 
salem under Chapter XII of the United Nations Charter failed to receive 
the two-thirds majority necessary for its acceptance. The Special Session 
at its final meeting adopted a resolution providing for the appointment of 
a United Nations Mediator in Palestine and affirmed its support of the 
efforts of the Security Council to secure a truce in Palestine. Finally, the 
General Assembly, while expressing its full appreciation for the work 
performed by the Palestine Commission, relieved it from the exercise of 
further responsibility under the resolution of 29 November 1947.** 


RELATIONS BETWEEN THE INTERNATIONAL COURT OF JUSTICE AND THE 
INTERNATIONAL TRADE ORGANIZATION 


The Final Act of the United Nations Conference on Trade and Employ- 
ment * which was signed at Havana on 24 March 1948 by the representa- 
tives of fifty-three governments and which has annexed to it the Charter 
for the International Trade Organization contains the following resolution: 


‘‘The United Nations Conference on Trade and Employment 


‘Having considered the relation of the International Trade Organi- 
zation and the International Court of Justice; and 


‘‘Having provided in Chapter VIII of the Charter procedures for 
review by the International Court of legal questions arising out of 
decisions and recommendations of the Organization, 


‘*Resolves that the Interim Commission of the International Trade 
Organization, through such means as may be appropriate, shall consult 
with appropriate officials of the International Court or with the Court 
itself, and after such consultation report to the first regular session 


38 See Report of First Committee to the General Assembly, UN Doe. A/522, 14 May 
1948. 

34 UN Doe. A/544. See A/P.V. 135, 14 May 1948. At this writing it is too late to 
include a discussion of the legal problems arising in the Security Council subsequent to 
the closure of the Special Session of the General Assembly on 14 May 1948. 
1UN Doc. E/CONF.2/78. 
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of the Conference of the International Trade Organization upon the 
questions of : 


(a) whether such procedures need to be changed to ensure that de- 
cisions of the Court on matters referred to it by the Organization 
should, with respect to the Organization, have the nature of a 
judgment; and 


(b) whether an amendment should be presented to the Conference 
pursuant to and in accordance with the provisions of the annex 
to Article 100 of the Charter.”’ 


This resolution represents the culmination of a clash between two con- 
flicting schools of thought regarding the procedures for the settlement of 
disputes arising from the Charter for an International Trade Organization, 
a clash which became evident at the First Session of the Preparatory Com- 
mittee for the Havana Conference and continued throughout the prepara- 
tory stages into the Conference itself.2 From the resolution quoted it will 
be seen that it is not yet settled.® 

The issue which gave rise to this clash is whether or not the International 
Trade Organization should be ‘‘the master of its own house,’’ that is, 
whether or not the Organization should be the sole authority which is em- 
powered, either within its own framework or by reference, with its consent, 
to other sources, to settle disputes, both of a legal character and otherwise, 
arising between members of the Organization out of the Charter of the 
Organization. The Suggested Charter for an International Trade Or- 
ganization which was prepared by the Government of the United States * 
and adopted by the First Session of the Preparatory Committee as a basis 
of discussion for its work answered this proposition in the affirmative sub- 
ject to the qualification that a limited type of disputes involving the inter- 
pretation of certain parts of the charter might, after being reviewed by the 
organs of the Organization, be referred by a party to the dispute to the 
International Court of Justice without the consent of the Organization. 
Legal questions of any other type could be referred to the International 
Court only with the consent of the Organization.’ Disputes involving ques- 
tions not of a legal nature, according to the Suggested Charter, should be 
within the exclusive domain of the Organization and a procedure was pre- 
scribed for their settlement by the two principal organs—the Conference 
and the Executive Board.® 


2The Economic and Social Council of the United Nations set up a Preparatory Com- 
mittee of eighteen members to prepare an agenda for the Conference. The Prepara- 
tory Committee held its first session at London in October and November 1946 and its 
second session at Geneva from April to September 1947. 

8 Annex N to the Charter provides a simplified voting procedure for the adoption of 
amendments to the Charter arising out of the resolution. 

4 The Suggested Charter is contained in UN Doc. E/PC/T/33, the Report of the First 
Session of the Preparatory Committee, pp. 52-67. 

5 Article 76. 

® Article 30. 
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At the First Session of the Preparatory Committee, however, the govern- 
ments of Belgium, France and the Netherlands espoused the opposite side 
of the question. These governments argued that any member exposed to 
serious injury by reason of decisions of the Organization should be en- 
titled to appeal to an independent tribunal free from political bias. They 
therefore proposed that appeal should ultimately be allowed to the Inter- 
national Court of Justice against any decision of the Organization in a 
dispute detrimental to the interests of a member. These governments 
further suggested that the Preparatory Committee should recommend to 
the United Nations ‘‘the setting up within the International Court of 
Justice of an Economic Chamber to hear and determine. disputes arising 
out of the application of the Charter of the International Trade Organi- 
zation.’ 

These proposals, being presented at a late stage of the First Session of 
the Preparatory Committee, were not given full consideration and the 
Draft Charter produced at that session contains substantially the same 
provisions as the Suggested Charter on the subject of the settlement of 
disputes. At the Second Session of the Preparatory Committee one of the 
proponents of the proposition that the Organization should be ‘‘the master 
of its own house,’’ namely, the Government of the United Kingdon, pre- 
sented a proposal designed to tighten the control upon reference of legal 
questions to the International Court of Justice by proposing that all such 
references should require the consent of at least one-third of the members 
of the Organization. The governments of Belgium, France and the 
Netherlands countered by re-introducing their proposals presented at the 
First Session. 

A thorough debate upon the whole subject then ensued. The govern- 
ments supporting the principle of the Suggested Charter as transposed 
into the draft prepared at London, notably the United States, the United 
Kingdom, Canada and Australia, contended that the authority of the Or- 
ganization demanded that it control absolutely the course of matters aris- 
ing within its jurisdiction, a task for which it was most competently 
equipped. The opposing governments replied that ordinary principles 
of justice called for the provision of some appellate authority which in this 
ease obviously should be the International Court of Justice. To this argu- 
ment it was retorted that the International Court was not competent to 
decide most of the disputes which would arise and which would require 
findings on matters of economic fact and theory.® 


™UN Doc. E/PC/T/W.233. 

8 P. 26 of UN Doc. E/PC/T/W.210/Rev.1. 

®In this connection a proposal was advanced to establish as one of the organs of 
the Organization a Claims Board composed of one-half legal and one-half economic 
experts (UN Doc. E/PC/T/W.248). This proposal was opposed by most governments 
principally on the grounds that it would complicate the workings of the various organs 
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The deadlock which ensued was only resolved by a compromise solution 
of doubtful clarity. A new chapter of the Draft Charter was created by 
combining and expanding the Articles of the draft produced at the First 
Session. Paragraph 2 of Article 91 of the new draft contained the com- 
promise solution and provided that any decision of the Conference in a 
dispute should ‘‘be subject to review by the International Court of Justice 
through the means of a request by the Organization for an advisory opinion 
pursuant to the Statute of the International Court.’° A further provision 
of the new chapter, namely, the first half of paragraph 3 of Article 92, 
read: ‘‘The Members undertake that they will not have recourse to any 
procedure other than the procedures envisaged in this Charter for com- 
plaints and the settlement of difficulties arising out of its operation.’’ ™ 

The compromise solution is said to be of doubtful clarity because whereas 
it commenced with the phrase ‘‘any resolution of the Conference,’’ this 
phrase was restricted by the procedure laid down, namely, the advisory 
opinion procedure, which is limited by Article 96 of the Charter of the 
United Nations to legal questions arising within the scope of the activities 
of the Organization concerned. This lack of clarity gave rise to confusion 
on the part of some of the governments represented at the Havana Con- 
ference which interpreted Article 91 of the Draft Charter as meaning that 
resort could be had to the International Court from any decision of the 
Conference of the Organization arising out of a dispute. Inevitably in 
these circumstances the whole question was re-opened for the second time 
at Havana. It was proposed by the opponents of Article 91, notably 
Colombia, France and Poland, that that article should be amended so as 
to enable any interested member to refer any decision of the Conference 
upon a dispute to the International Court, the grounds of reference being 
confined to ‘‘legal considerations regarding competence, action ultra vires 
or the interpretation of the Charter.’’!? This proposal was supplemented 
by a draft resolution addressed to the International Court asking whether 
an amendment should not be made to its Statute so as to permit inter- 
governmental organizations to appear before it as litigants.'* 

These new proposals gained some measure of support but when a state 
of deadlock seemed inevitable they were in greater part withdrawn. A 
compromise was found in the adoption of the resolution quoted at the com- 
mencement of this Article, the substance of paragraph 2 of Article 91 in 
the Draft Charter being carried over into paragraph 2 of Article 96 of the 


of the Organization and that the system from which it was derived, namely that of 
administrative tribunals within states, operated within the framework of well-estab- 
lished and administered legal codes, which were non-existent in the international sphere. 

10 P. 53 of the Report of the Second Session of the Preparatory Committee—UN Doce. 
E/PC/T/186. 

11 Same, p. 54. 

12 Doc. UN E/CONF.2/C.6/W.73. 

18 Same. 
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Charter in its final form. The first half of paragraph 3 of Article 92 in 
the Draft Charter to which attention was drawn above became paragraph 
1 of Article 92 of the Charter in its final form. 

This paragraph gave rise to an interesting discussion at Havana. The 
government of Mexico questioned whether the obligations contained in the 
first half of paragraph 3 of Article 92 of the Draft Charter would not 
conflict with the obligations of a government which had unconditionally 
accepted the compulsory jurisdiction of the International Court. To 
meet this point the text was amended to read: 


‘*The Members undertake that they will not have recourse, in rela- 
tion to other Members and to the Organization, to any procedure other 
than the procedures envisaged in this Charter for complaints and the 
settlement of differences arising out of its operation.’’ 


Some doubt was expressed whether the insertion of these words fully met 
the objection raised." 

The language of the resolution adopted at Havana is such that the first 
stage of the consultations to be undertaken between the International 
Court and the Commission will probably be the interpretation of the 
operative part of the resolution. The two paragraphs of the operative 
part are, it would appear, separate and unconnected. It seems also that 
the intention of the first paragraph is to have the International Court ex- 
press its opinion on the question whether or not the Organization should 
be able to appear before the Court as a litigant. If the answer is in the 
affirmative, an amendment to the Statute of the Court would be required. 
The second paragraph would seem to be aimed at a general review of all 
the provisions of the Chapter dealing with the settlement of disputes so 
that the Court may indicate whether in its opinion they are satisfactory 
or not. 


14 It has been argued that there is no difficulty in the case of a dispute between two 
members of the Organization which have accepted the compulsory jurisdiction of the Court 
subject to the reservation that they might in future agree to resort to other procedures in 
certain types of cases. Several states have done so. But in the case of two members both 
of which have accepted the compulsory jurisdiction unconditionally, an obligation under 
the Statute of the Court would, in view of Article 103 of the Charter of the United 
Nations, prevail over an obligation under the Charter of the International Trade Or- 
ganization. Also in the case of a dispute arising under that Charter between a mem- 
ber of that organization which has accepted the compulsory jurisdiction unconditionally 
and a non-member which has accepted such jurisdiction, the member presumably could 
not refuse to appear before the Court. 

On the other hand, it has been contended with considerable force that the acceptance 
of compulsory jurisdiction of the Court by two states, even though it is unconditional, 
is in fact only a declaration of readiness by each state to go to the Court, if the other 
state summons it. There is no obligation under the Optional Clause of the Court Statute 
imposed on the two states to take all their disputes to the Court. All that the uncondi- 
tional acceptance of the Court’s jurisdiction means is that a state cannot refuse to be 
defendant, though it can refuse to be plaintiff. 


LEGAL NOTES 661 


It is to be noted, finally, that the scope of the amendments to the Charter 
which may be recommended by the Interim Commission for the Interna- 
tional Trade Organization as a result of its consultations with the Inter- 
national Court are restricted by Annex N of the Charter which provides 
inter alia that any such amendment shall not provide ‘‘for review by the 
Court of any economic or financial fact as established by or through the 
Organization.’’ This limitation appears to ensure that the victory won by 
the advocates of the theory that the Organization should be ‘‘the master 
of its own house’’ over the past eighteen months will be preserved. 


COMPETENCE OF THE ECONOMIC AND SOCIAL COUNCIL IN THE 
CONSIDERATION OF DISPUTES 


During its Sixth Session, the Economie and Social Council placed on its 
agenda, at the request of Yugoslavia, the item, ‘‘Damage Caused to the 
Federal People’s Republic of Yugoslavia by the withholding of its Gold 
Reserves by the United States of America.’’? The Council was thus pre- 
sented with a problem concerning its competence in the consideration of 
disputes between Member States. Legal questions of considerable signifi- 
eance were involved, due to the potential influence that a decision in this 
case might exercise on the future competence of the Council in a wide range 
of subjects. 

Following the request for the inclusion of the item on the provisional 
agenda, the Yugoslav delegation submitted a statement on which was based 
its request to the Council for a recommendation that the United States cease 
causing damage to Yugoslavia by the further retention of its monetary re- 
serves. In this statement it was set forth that prior to the German in- 
vasion of Yugoslavia, the National Bank of Yugoslavia transferred the 
major part of its monetary reserves to the United States and entrusted 
them to the Federal Reserve Bank in New York. During World War II 
the Government of the United States froze these assets together with the 
assets of other countries who were under, or threatened with, enemy occu- 
pation in order to prevent the assets from coming into the hands of Ger- 
many or of quisling governments. Negotiations for the return of the 
reserves were carried on from May to November 1947, but the United States 
took the position that the reserves would be withheld pending settlement 
of outstanding claims between the two countries.2 The Yugoslav state- 
ment maintained that by withholding its reserves the United States Gov- 
ernment ignored the original character of the deposit, violated the Bretton 
Woods Agreement, and committed a discrimination to the detriment of 
Yugoslavia. Damages were alleged to result through (1) the increase in 


1 Item 31 of Provisional Agenda, UN Doc. E/607, 12 January 1948. 

2Claims of the United States included claims for compensation for property of 
American citizens taken by nationalization decrees, lend lease accounts, and claims in- 
volving United States airplanes shot down over Yugoslavia. 
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prices throughout the world, (2) the retardation of economic reconstruc- 
tion and production, and (3) the resultant lack of export as a source for 
new foreign currency. An economic problem involving the reconstruc- 
tion of war devastated areas and affecting the European and world economy 
as a whole, it was alleged, was thus created.’ 

The question was included as item 8 of the agenda adopted by the Coun- 
cil at its 123rd plenary meeting on 4 February 1948.4 Mr. Thorp, repre- 
sentative of the United States, questioned the propriety of considering the 
question since it was not, he argued, the function of the Economie and 
Social Council to act in arbitration of disputes. However, he did not ask 
for the deletion of the item from the agenda as the United States, he said, 
had no objection to the publie discussion of its actions.® 

The subject was first discussed by the Economic and Social Council on 
16 February 1948. The representative of Yugoslavia, Mr. Vilfan, was 
invited, in accordance with Article 69 of the Charter, to participate, with- 
out vote, in the deliberations. In stating the Yugoslav case, Mr. Vilfan 
said that his Government was applying to the Economie and Social Coun- 
cil because one of the principal tasks of that organ was to promote, in the 
words of the Charter, ‘‘higher standards of living, full employment and 
conditions of economic and social progress and development.’’ The re- 
fusal of the United States to restore the gold reserves, he argued, was not 
only prejudicial to economic and social progress in Yugoslavia but affected 
the European economy as a whole. He also suggested that the controversy 
between the United States and Yugoslavia concerned two distinct ques- 
tions and that the question of claims and counter-claims was absolutely 
independent of the question of the restitution of the gold reserves.® 

Mr. Thorp, in replying on behalf of the United States Government, 
argued that the Council was without authority under the Charter of the 
United Nations to consider the questions raised by the representative of 
Yugoslavia. It was the function of the Economic and Social Council, he 
stated, to study the broad aspect of social and economic problems con- 
fronting the world; it was in no way its function to deal with disputes 
which might arise between nations. He drew the attention of the Council 
to the complex nature of the economic controversy, and argued that, under 
the doctrine of set-off, there was a definite relationship between the question 
of the gold reserves and the settlement of other claims. He suggested that 
the Economic and Social Council refrain from taking any decision, and 
leave the two countries directly concerned to settle the matter between 
them.’ 


3 UN Doc. E/624, 27 January 1948. 

4UN Does. E/631, 31 January 1948; E/SR.123, p. 9, 4 February 1948. 

5UN Doe. E/SR.123, p. 6, 4 February 1948. See Department of State Bulletin, Vol. 
18, pp. 209-210, 15 February 1948. 

6 UN Doc. E/SR.142, pp. 2-5 and 7, 16 February 1948. 
7 Same, at 5-7. 
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The competence of the Council to deal with disputes was immediately 
questioned by several representatives.* Mr. Makin, representative of Aus- 
tralia, stated that ‘‘the Council must use its power to make recommendations 
with respect to international economic matters, in the light of the fact that 
the Charter recommends negotiation and arbitration as methods of settling 
disputes and also provides an International Court of Justice.’’ Whether 
a dispute should come before the Council, he stated, depends on the nature 
of the question at issue.® 

Arguments supporting the competence of the Council were advanced by 
other representatives. Mr. Arutiunian, representative of the Soviet Union, 
stated that the present case involved a general question of economic coopera- 
tion between all countries similar to the Danubian ships case considered 
by the Council. The Soviet Union representative therefore proposed that 
the question be referred to committee for a thorough examination.’® 

Reference to a committee was opposed by representatives of the United 
States, Australia, Turkey, Canada and Venezuela who thought that the 
Council should determine its own competence immediately.1: However, 
a draft resolution, requesting the Economie Committee to examine the 
question whether the Council was competent to deal with a matter of this 
kind and to submit a reasoned report serviceable for future similar cases, 
was adopted by a vote of 9 to 7 with 2 abstentions.’” 

The matter of competence was taken up by the Economie Committee at 
its 16th, 17th and 18th meetings from 2 to 4 March 1948. Mr. Vilfan, 
representing Yugoslavia, presented arguments in favor of the competence 
of the Council based on Articles 55, 56, 60, and 62, paragraph 1, of the 
Charter. He stated that Yugoslavia was only asking the Council to recom- 
mend that the United States restore the gold reserves, and that this was an 
economic recommendation."® 

The United States representative, Mr. Stinebower, in reply, entered into 
an historical review of Article 62, paragraph 1 of the United Nations 
Charter under which the Council is given authority to make recommenda- 
tions to Member Governments on economic subjects. He cited the records 
of the San Francisco Conference which, he argued, indicated that the 
Economie and Social Council could only make recommendations to the 
United Nations Members collectively and not to individual Members.** It 


8 Same, at 7-9. 

®UN Doc. E/AC.6/18, 19 February 1948. See E/AC.6/23, 1 March 1948. 

20 UN Doc. E/SR.142, pp. 8-10, 16 February 1948; E/SR.143, pp. 2-4, 18 February 
1948, 

11UN Doc. E/SR.143, pp. 4, 5, 7, 18 February 1948. 

12 Same, at 8. 

13UN Doe. E/AC.6/SR.16, pp. 2-4, 8 March 1948. 

14 United States Mission to the United Nations, Press Release No. 396, 2 March 1948. 
See UN Doc. E/AC.6/SR.16, pp. 4-6, 8 March 1948. To support this inference, Mr. 
Stinebower cited the records of the sub-committee kept by the United States delegation 
at San Francisco, stating that the action rejecting an Australian proposal for a pro- 
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was also argued that the matter did not come within the competence of the 
Council because of legal questions involved,'® and because it was a bilateral 
dispute, not an international economic problem.*® Mr. Patijn, representa- 
tive of the Netherlands, stated that if the Council should be deemed compe- 
tent to deal with disputes of this nature then difficulties resulting from trade 
agreements and similar economic disputes might be brought before the 
Council.” 

On the other hand, it was argued that the matter was an essentially 
economic question within the competence of the Council; that it did not 
present legal questions; and that the Council could make recommendations 
to individual Members.'* It was further stated by the representative of the 
Soviet Union that the Yugoslav gold reserves case was only one illustration 
of the external policy of the United States, whose Government was resorting 
to methods incompatible with international economic codperation and con- 
trary to the terms of the Charter.’® 

At the request of the Economic Committee,”° Dr. Kerno, Assistant Sec- 
retary-General in charge of the Legal Department, presented an opinion 
on the legal and constitutional issues involved in the question of competence. 
The salient points in this opinion were as follows: 


(1) The Council has the right to interpret the scope of its own fune- 
tions and powers, subject to this right being questioned where a con- 
flict exists ; 

(2) The Council has jurisdiction to deal with the item in question and 
any other international economic matter from the economic aspect; 


(3) The Council has also jurisdiction to deal with the item in question 
and any other international economic matter from the dispute aspect, 
provided it considers such dispute to be related to an international 
economic problem and to be of a nature such as would primarily be the 
eoncern of the Council; 

(4) The Council would never have jurisdiction to deal with a dispute 
as such, but only with a dispute of an economie character of the kind 
outlined in this memorandum.”* 


vision to authorize the Economic and Social Council to make recommendations to a 
single Member eliminated ‘‘the possibility of recommendations to individual Mem- 
bers.’’ Dr. Kerno, Assistant Secretary-General in charge of the Legal Department, 
stated that grammatical and logical interpretations of texts should be the primary 
bases for legal conclusions and that historical interpretation, although important, was 
only an auxiliary method applied to cases in which texts were not sufficiently clear. 
UN Does. E/AC.6/SR.16, p. 6, 8 March 1948; E/AC.6/SR.18, p. 12, 6 March 1948. 
15 UN Does. E/AC.6/SR.16, p. 8, 8 March 1948; E/AC.6/SR.17, p. 5, 5 March 1948. 
16 UN Does. E/AC.6/SR.16, p. 9, 8 March 1948; E/AC.6/SR.17, pp. 7, 10, 5 March 
1948. 
17 UN Doe. E/AC.6/SR.17, p. 7, 5 March 1948. 
18 UN Doc. E/AC.6/SR.17, pp. 5, 6, 14, 5 March 1948. 
19 Same, at 6. 
20 See UN Doe. E/AC.6/21, 25 February 1948. 
21UN Doe. E/AC.6/25, 1 March 1948. 
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Following discussion by the Economic Committee, the question of com- 
petence was put to a vote at the 18th meeting. A Yugoslav draft resolution 
proposing to declare that the Council had competence was rejected by 
twelve votes to three, with two abstentions. A United States draft resolu- 
tion, together with a French amendment, was then examined. By a vote 
of eleven to three, with three abstentions, the Committee considered that 
the Economie and Social Council was not competent to deal with particular 
disputes, and by a close vote of five to four, with eight abstentions, the Com- 
mittee also considered that Article 62 of the Charter did not empower the 
Council to make recommendations to individual Members of the United 
Nations. The complete draft resolution to the effect that the Council was 
without jurisdiction was adopted by the Committee by eleven votes to 
three, with three abstentions.”? 

The Report of the Economie Committee ** was discussed at the 167th to 
170th plenary meetings of the Economie and Social Council on 8 and 9 
March 1948. While the majority appeared willing to accept the conclu- 
sion of the Economie Committee that the Council had no competence in the 
specific question before it, there was reluctance on the part of many repre- 
sentatives to take any action which might be interpreted as establishing a 
principle for future application. Particular hesitance was expressed con- 
cerning the statement in the draft resolution presented by the Economic 
Committee that the Council could not make a recommendation to an indi- 
vidual Member. Mr. Borberg, the representative from Denmark, feared 
that by giving too narrow an interpretation to Article 62, a dangerous 
precedent might be established. This interpretation might prevent the 
Council from making recommendations to a Member State in the future on 
such matters as the traffic in narcotic drugs or the crime of genocide.** 
Representatives of Canada, Australia, United Kingdom, Peru and Vene- 
zuela indicated their agreement that the Council should retain freedom of 
decision in each case and not prejudice its position for the future.® Mr. 
Ordonneau, the representative of France, on the other hand, argued 
strongly that it was essential for the Council to give the reason for its 
decision.”® 

The Council, by a vote of fourteen to three with one abstention, accepted 
the conclusion of the Economie Committee that ‘‘this case does not fall 
within the competence of the Council’’; 2" but rejected the statement of the 
reasons which had been suggested to support this decision.*® 


22UN Doce. E/AC.6/8R.18, p. 15, 6 March 1948. 

23 UN Doe. E/743, 4 March 1948. 

24UN Doc. E/SR.167, p. 10, 19 March 1948. 

25UN Docs. E/SR.167, p. 13, 19 March 1948; E/SR.169, pp. 5, 9-10, 24 March 1948. 

26 UN Doc. E/SR.169, p. 4, 24 March 1948. 

27 UN Doe. E/SR.169, p. 15, 24 March 1948. 

28 In addition to the draft resolution contained in the Report of the Economic Com- 
mittee, the Council had before it draft resolutions submitted by Venezuela (UN Doe. 
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1. The first suggested reason that the Council was not competent to 
deal with particular disputes was rejected by ten votes to seven with 
one abstention. 

2. The second suggested reason that Article 62 of the Charter does not 
empower it to make recommendations to individual Members was re- 
jected by the decisive vote of fifteen to two, with one abstention. 

3. A third suggested reason that the matter is not an international 
economic matter in the sense of Article 62 of the Charter was rejected 
by seven votes to six with five abstentions.”® 


The Council then adopted a suggested reason proposed jointly by the 
representatives of Chile, France, the United Kingdom and Venezuela to the 
effect that the Council ‘‘could not examine the substance of this matter 
without thus being led to the consideration of the different aspects of the 
particular dispute existing between the United States of America and the 
Federal Peoples’ Republic of Yugoslavia,’’ and that the Council ‘‘has not 
competence to take cognizance of such aspects because of the juridical 
issues involved.’’*° The Council also expressed the hope that the two 
countries would settle their dispute as soon as possible.** 

A perusal of the discussions and an analysis of the voting demonstrate 
that while many representatives on the Economic and Social Council were 
of the opinion that the Council was not competent to consider the question 
referred to it by Yugoslavia, they were extremely reluctant to adopt any 
general rule or principle which would tie the hands of the Council in the 
future. The rejection of the several reasons advanced by different repre- 
sentatives, it was pointed out, did not necessarily indicate that these reasons 
were considered invalid by those voting against them.** 

The Council did decide, by the resolution as finally adopted, that it was 
without competence to consider the dispute between Yugoslavia and the 
United States because of the juridical issues involved. It seems that the 
representatives prefer that the development of principles governing the 
competence of the Economic and Social Council should be by accumulative 
jurisprudence based on specific cases, and not by the adoption of broad 
generalizations specifically designed for future guidance. 


E/759, 9 March 1948) and Denmark (UN Doc. E/760, 9 March 1948), and a joint 
amendment to the Venezuelan draft resolution submitted by the representatives of Chile, 
France, the United Kingdom, and Venezuela (UN Doe. E/763, 9 March 1948). 

29 UN Doc. E/SR.170, pp. 5, 7, 25 March 1948. 

30 The first paragraph was adopted by a vote of 12 to 6, and the second by a vote of 
11 to 5 with 2 abstentions. UN Doc. E/SR.170, p. 7, 25 March 1948. 

31 The complete resolution was approved by 13 votes to 3, with 2 abstentions. UN 
Doc. E/SR.170, p. 9, 25 March 1948. For text see UN Doc. E/764. The claims and 
counterclaims of the two countries were settled by formal agreement signed by the Sec- 
retary of State for the United States and the Deputy Minister of Finance for Yugo- 
slavia on 19 July 1948. 

32 See statements of the representatives of Canada and the Netherlands. UN Docs. 
E/SR.167, p. 15, 19 March 1948; E/SR.170, p. 9, 25 March 1948. 
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Abbreviations: Ad. HE. C. O. R., U. N. Atomic Energy Commission Official Records; 
C. I. E. D., Chronology of International Events and Documents, Royal Institute of Inter- 
national Affairs; C. S. Monitor, Christian Science Monitor; Cmd., Great Britain 
Parliamentary Papers by Command; Cong. Rec., Congressional Record; D. § S. P., 
Department of State Documents & State Papers; D. S. B., Department of State 
Bulletin; #. S. C. O. R., United Nations Economie and Social Council Official Records; 
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Series; G. B. T. S., Great Britain Treaty Series; J. B. R. D., International Bank for 
Reconstruction and Development; J. C. HE. F., International Children’s Emergency Fund; 
I. C. J., International Court of Justice; 7. M. F., International Monetary Fund; J. T. U., 
International Telecommunications Union; N. Y. T., New York Times; P. A. U., Pan 
American Union; S. C. O. &., United Nations Security Council Official Records; 
T. I. A. S., U. 8. Treaties and other International Acts Series; U. N. B., United 
Nations Bulletin; U. P. U., Universal Postal Union. 


GENERAL * 


October, 1941 

1—June 30, 1945 Wortp War. U. 8. Department of State released Apr. 8, 1948, 
the texts of 4 Soviet Supply Protocols (operating agreements) as follows: 
Moscow Protocol for the period Oct. 1, 1941-June 30, 1942; Washington 
Protocol, July 1, 1942-June 30, 1943; London Protocol, July 1, 1943—June 30, 
1944; Ottawa Protocol, July 1, 1944-June 30, 1945. Texts: Dept. of State 
European Series, No. 22. 


May, 1945 

7/15 Canapa—UNITED States. Exchanged notes at Ottawa providing for continu- 
ation of the principles of the Hyde Park Declaration (April 20, 1941) into 
the postwar transitional period with special reference to the problem of re- 
conversion of industry. Texts with text of Hyde Park Declaration: Canada 
Treaty Series, 1948, No. 1. 


May, 1947 

15/Sept. 8 CANADA—FRANCE. Effected agreement by exchange of notes at Paris con- 
cerning application of the French national solidarity tax to Canadian nationals 
and corporations. Text, with annex: Canada Treaty Series, 1947, No. 28. 


19/July 14 CANADA—-LIECHTENSTEIN—SWITZERLAND. Canada and Switzerland ex- 
changed notes at Ottawa extending to the Principality of Liechtenstein, as of 
July 14, 1947, the treaty of friendship of Sept. 6, 1855 and the additional 
convention of March 30, 1914. Texts: Canada Treaty Series, 1947, No. 26. 


*See p. 680, below, for United Nations and Specialized Agencies; also p. 688 and 
following for United Nations agreements. 
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August, 1947 


20 CANADA—FRANCE. Signed financial agreement at Ottawa, supplementary to that 
of Apr. 9, 1946. Text with exchange of notes: Canada Treaty Series, 1947, 
No. 23. 

October, 1947 

30 CaNADA—UNITED STATES. Signed agreement and exchanged notes at Geneva 


rendering inoperative the agreement of Nov. 17, 1938, upon the coming into 
force of the General Agreement on Tariffs and Trade of Oct. 30, 1947 [which 
became effective Jan. 1, 1948]. Texts: T. J. A. 8. 1702. 


30 GREAT BRITAIN—UNITED States. Signed agreement at Geneva rendering in- 
operative the Agreement of Nov. 17, 1938, upon the coming into force of the 
General Agreement on Tariffs and Trade of Oct. 30, 1947 [which became 
effective Jan. 1, 1948]. Text and accompanying letters: 7. I. A. S. 1706. 


30 NETHERLANDS—UNITED STATES. Signed agreement at Geneva rendering in- 
operative the agreement of Dec. 30, 1945 upon the coming into force of the 
General Agreement on Tariffs and Trade of Oct. 30, 1947 [which became ef- 
fective Jan. 1, 1948]. Text, with accompanying letters: T. I. A. 8. 1705. 


November, 1947 

10 CHINA—UNITED States. Signed agreement at Nanking regarding establishment 
in China of the United States Educational Foundation [for carrying out pro- 
visions of the Fulbright Act]. Text: T. I. A. S. 1687; U. S. 80th Cong., 2d 
Sess. H. Doc. 562, pp. 5-9. 


December, 1947 

22 BurMA—UNITED StaTEs. Signed agreement at Rangoon regarding establish- 
ment in Burma of the United States Educational Foundation [for carrying 
out provisions of the Fulbright Act]. Text: 7. I. A. S. 1685. 


27/Jan. 1, 1948 Iraty. New constitution adopted Dec. 27, 1947 came into force Jan. 
1, 1948. Text: D. § S. P., April, 1948, pp. 46-63. 


January, 1948 
1-March 31 Trieste. Report of the Administration of the British-U. 8. zone of the 
Free Territory for the period was forwarded May 24, 1948 to the President of 
the Security Council. Text: U. N. Doc. 8/781. 


12 INTERNATIONAL JOINT CoMMISSION (U. S. and Canada). Secretary of State 
Marshall sent notes to the Commission announcing new terms of reference. 
Texts: D. 8S. B., Feb. 1, 1948, pp. 150-151. Members of the Engineering 
Boards: D. S. B., Apr. 18, 1948, p. 522. 


19/Feb. 7 Soviet Russia—UNITep States. U. 8. notes protested the recent arrest in 
Hungary of two American officers by Soviet troops. Texts: D. S. B., Feb. 22, 
1948, pp. 244-248. 


24/Feb. 5 CnHina—GREAT Britain. British note of Jan. 24 defended recent evic- 
tion of squatters from Hong Kong area. Chinese reply of Feb. 5 re-asserted 
China’s claim to Kowloon. N. Y. 7., Feb. 7, 1948, p. 5; London Times, Feb. 7, 
1948, p. 4. Text of Chinese note: China Magazine (N. Y.) Mar. 1948, pp. 
62-64. 


28-March 6 Wueat. International Wheat Council held special session in Wasb- 
ington. D. 8. B., Mar. 28, 1948, p. 396. Signed Mar. 6 a 5-year agreement. 
Summary: pp. 395-401. Text: Cong. Rec. (daily) Apr. 30, 1948, pp. 5205- 
5210; G. B. M. S., No. 3 (1948), Cmd. 7382; D. § S. P., May, 1948, pp. 102- 
111. 
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30 ARGENTINA—FRANCE. Signed aviation agreement at Paris. Text, with annex: 
Revue Frangaise de Droit Aérien, Jan./Mar. 1948, pp. 65-74. 


30/Feb. 11 Signed agreement stabilizing sterling 
balance and reviving tourism. N. Y. 7., Feb. 3, 1948, p. 9; London Times, 
Feb. 3, 1948, p. 4. It was approved Feb. 11 by the Swiss Federal Council. 
N.Y. T., Feb. 12, 1948, p. 12. 


February, 1948 

1 MALAYA. New constitution was formally inaugurated at Kuala Lumpur, and 
Sir Edward Gent, hitherto Governor of the Malayan Union, was sworn in as 
first High Commissioner of the new Federation of Malaya. London Times, 
Feb. 2, 1948, p. 4. 


2 ITaLY—UNITED States. Signed at Rome a 10-yr. treaty of friendship, com- 
merce and navigation. N.Y. T., Feb. 3, 1948, pp. 1, 5; London Times, Feb. 3, 
1948, p. 3; D. 8. B., Feb. 15, 1948, p. 219. Summary: D. S. B., Apr. 25, 1948, 
pp. 550-551. 


2 RuMANIA—UNITED States. U.S. note was delivered charging complete suppres 
sion of political freedom, contrary to the Rumanian peace treaty. N. Y. T., 
Feb. 5, 1948, pp. 1, 8. Text: p. 8; D. S. B., Feb. 15, 1948, pp. 216-218. 
Great Britain sent similar note. London Times, Feb. 5, 1948, p. 4. 

2-6 Customs UNION. Study group, representative of 14 European countries and ob- 


servers from British dominions, Switzerland and Sweden, met at Brussels. 
It was decided to open a permanent office in Brussels and to develop a common 
form of tariff nomenclature. N. Y. T., Feb. 7, 1948, p. 4; London Times, 
Feb. 7, 1948, p. 4. 


2/7 PortuaaAL—Unitep Starrs. Effected agreement by exchange of notes in Lisbon 
on the continuation for a limited period of time of the facilities for transit 
of American military aircraft through Lagens Airfield in the Azores. Text 
of notes: D. S. B., Mar. 14, 1948, pp. 358-360. 


2-April 3 IvaLiaAn CoLoNigs. Deputies of the Council of Foreign Ministers decided 
to ask its commission of investigation, now in Africa, to consider whether a 
small port (Bender Ziada) should be given back to British Somaliland. It was 
ceded to Italy in 1907. The committee decided to ask Italy to present a state- 
ment before Feb. 18. London Times, Feb. 3, 1948, p. 3. Deputies met in 
London Feb. 10 to discuss the order in which they would hear views of other 
governments. C. 1. E. D., Feb. 7/20, 1948, p. 110. The Soviet Government in 
a note handed the 16th to the Italian Ambassador in Moscow confirmed previ- 
ously expressed view of May, 1946, that all former colonies should be placed 
under Italian trusteeship ‘‘for a reasonable, fixed term.’’ London Times, Feb. 
17, 1948, p. 3. Italian memorandum of Mar. 10 to the Council of Foreign Min- 
isters asked that the United Nations entrust Italy with task of preparing 
Libya to become fully independent. C. I. E. D., Mar. 5/18, 1948, p. 180. An- 
nouncement was made Mar. 17 that Tripolitanian Arabs had decided to reject 
any form of trusteeship. N. Y. 7., Mar. 18, 1948, p. 10. Polish note to the 
Italian Government approved the view that the colonies be placed under Italian 
trusteeship with the ultimate expectation of independence. London Times, 
Mar. 27, 1948, p. 3. Emperor Haile Selassie stated Apr. 3 he would combat 
any plan to return Eritrea and Somaliland to Italy. N. Y. T., Apr. 4, 1948, 
p. 18. 
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REPARATIONS (German). In a letter to Senator Vandenberg Secretary of State 
Marshall stated that it would be unwise to halt dismantling of German indus- 
trial plants for shipment to former allies. N. Y. T., Feb. 9, 1948, pp. 1, 4. 
Text: p. 4. Text of letter and of State Department’s memorandum: D. 8. B., 
Feb. 22, 1948, pp. 238-244. 


RuMANIA—Soviet Russia. Signed a 20-yr. treaty of friendship and mutual 
assistance. Main provisions: London Times, Feb. 6, 1948, p. 4. 


4/10 CEYLON. Became a self-governing Dominion with the putting into force of the 


Independence Bill. London Times, Feb. 4, 1948, p. 5. The Duke of Gloucester 
inaugurated the first Dominion Parliament on the 10th. N. Y. T., Feb. 11, 
1948, p. 21; London Times, Feb. 11, 1948, p. 4. 


4-April 1 Iran—Soviet Russia. Iranian note denied that U. S. advisory officers 


were in positions of command or had been given any right to interfere in 
matters concerning the army rank and file, or that the United States had re- 
ceived any position of monopoly through its officials in Iran. London Times, 
Feb. 5, 1948, p. 4; Feb. 6, p. 4. Soviet note of Mar. 24, accused Iranian Gov- 
ernment of lying. N.Y. T., Mar. 29, 1948, p. 8. Iranian note again defended 
policy of having U. 8. advisers. N. Y. T., Mar. 30, 1948, p. 12. This note 
was delivered Apr. 1. Summary: N. Y. T., Apr. 2, 1948, p. 8. Soviet sum- 
mary of relations, Jan.Apr. 1948: Moscow News, Apr. 6, 1948, p. 2. 


GERMAN OccuUPATION. United States and British Military Governments’ procla- 
mation was published, effective Feb. 9, giving effect to the new charter’ for the 
combined zones. This will place most reconstruction in the hands of the Frank- 
furt regime. There will be a High Court, a central bank, an executive com- 
mittee, an Economie Council and a Council of States. N. Y. T., Feb. 7, 
1948, p. 1; Monthly Report of the Military Governor (U.S. Zone), Feb. 1948, 
No. 32, pp. 6-8, 36-38. 


IraLy—UNITED States. Signed air transport agreement in Rome. D. S. B., 
Feb. 15, 1948, p. 220. Text: D. § S. P., May, 1948, pp. 112-116. 


6/March 12 ITatY—UNITED States. United States notified Italy of its desire to 


keep in force 20 yf the prewar bilateral treaties between them. This action was 
taken in accordance with the terms of the Treaty of Peace with Italy, Feb. 10, 
1947. Text of U. S. note: D. S. B., Feb. 22, 1948, pp. 248-249. Note of 
Mar. 12 listed additional treaties. Text: D. S. B., Apr. 4, 1948, pp. 455-456. 


7-26 ANTARCTIC REGIONS. British Foreign Office announced Argentine and Chilean 


rejection of British proposal that dispute over ownership of Falkland Islands 
be submitted for arbitration to the International Court of Justice. WN. Y. T., 
Feb. 8, 1948, p. 36. British Foreign Office issued on the 13th text of Chilean 
reply. Summary of British and Chilean notes: Lonuon Times, Feb. 14, 1948, 
p. 3. Chilean President landed the 17th at Sovereignty Bay to lay claim to 
lands now in dispute with Great Britain. C. J. EZ. D., Feb. 7/20, 1948, p. 106. 
Argentina served formal notice the 18th that it did not recognize the existence 
of European colonies or possessions in the Antarctic. London Times, Feb. 19, 
1948, p. 4; N. Y. T., Feb. 19, p. 11. Speaking in the House of Commons 
the 25th Mr. Bevin stated that rival claims in the Falkland Islands Dependencies 
should be brought before the International Court of Justice. London Times, 
Feb. 26, 1948, p. 4; N. Y. 7., Feb. 26, p. 10. Argentine reply to Mr. Bevin 
renewed its claims. N. Y. T., Feb. 27, 1948, p. 2. 
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GEEMANY—SovieT Russia. Soviet Information Bureau issued 1st installment 
of its statement on the publication by the United States [Jan. 22 last] of 
diplomatic documents on Russo-German relations. Text: N. Y. T., Feb. 11, 
1948, p. 20. Text of complete statement: New Times (Moscow), Supplement, 
Feb. 18, 1948. This was also issued separately by the Information Bulletin 
of the Embassy of the U. 8. S. R. (Washington), Feb. 1948, in a 61-page 
pamphlet. 


FRANCE—SPAIN. Their common frontier was re-opened to travelers and com- 
merce after being closed nearly two years. N. Y. T., Feb. 11, 1948, p. 16; 
London Times, Feb. 11, 1948, p. 3. 


SWEDEN—UNITED STATES. Exchanged notes at Washington whereby the United 
States agreed not to invoke certain provisions of their understanding with 
regard to Swedish-American trade reached June 24, 1947. Texts of notes and 
Memorandum of Understanding: D. S. B., Feb. 22, 1948, pp. 251-253. 


GERMAN OccUPATION. Soviet commander announced that while reparations 
demands will not be cut, occupations costs will be reduced. Other concessions 
were listed. Summary: N. Y. T., Feb. 12, 1948, pp. 1, 18. Formation of an 
economic council to parallel the administration set up at Frankfurt for the 
Anglo-American zones was ordered. N. Y. T., Feb. 14, 1948, pp. 1, 4. 


ARGENTINA—GREAT BRITAIN. Initialled at Buenos Aires a trade agreement to be 
known as the Andes Agreement. Text and exchange of notes: Argentina No. 
1 (1948), Cmd. 7346. 


ARGENTINA—VENEZEULA. Signed two-year trade treaty at Caracas, with option 
for its extension. United Nations World (N. Y.) Apr. 1948, p. 52. 


REPARATIONS (German). At close of the 15th session of the Inter-Allied 
Reparation Agency Assembly it was announced that Pakistan had been ad- 
mitted on a temporary basis. N. Y. T., Feb. 14, 1948, p. 6. 


GERMAN OccUPATION. Great Britain and United States proclaimed creation of 
the Bank of German States, which will start operations Mar. 1. WN. Y. T., 
Feb. 15, 1948, p. 10; C. I. E. D., Feb. 7/20, 1948, p. 116. 


KorEAN OccuPpATION. Radio broadeast from Pyongyang, Soviet headquarters, 
announced that a constitution had been presented to the North Korean 
People’s Council, not to be finally voted until mid-March. Existence of a 
strong Korean army was announced. London Times, Feb. 17, 1948, p. 4. 


PANAMA—UNITED States. U. S. note informed the Panamanian Government 
that their Defense Sites Agreement of May 18, 1942 is terminated. Panama’s 
reply acknowledged receipt of the note. Texts: D. S. B., Mar. 7, 1948, pp. 
317-318. 

BELGIUM—FRANCE. Signed agreement for the settlement of the French com- 
mercial debt to Belgium. London Times, Feb. 18, 1948, p. 3; C. I. E. D., 
Feb. 7/20, p. 114. 


Huneary—Soviet Russia. Signed at Moscow a treaty of friendship, coopera- 
tion and mutual assistance. London Times, Feb. 19, 1948, p. 3. Text: 
Moscow News, Feb. 21, 1948, p. 1. 


18-March 2 GERMAN OccuUPATION. Foreign Ministers of Poland, Yugoslavia and 


Czechoslovakia issued a declaration protesting any merger of Anglo-American- 
French zones. Extracts: N. Y. 7., Feb. 19, 1948, p. 11; London Times, 
Feb. 19. 1948, p. 3. Text: Polish Embassy Press Release Feb. 23, 1948; 
Moscow News, Feb. 21, 1948, p. 2. On Feb. 20 Russian diplomatic repre- 
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sentatives delivered notes to Czechoslovakia, Poland and Yugoslavia approving 
the declaration. Text: Moscow News, Feb. 28, 1948, p. 2. French Govern- 
ment published Feb. 20 its reply to Russian objection to the holding of a 
conference at London to consider problems in Germany. London Times, Feb. 
21, 1948, p. 3. U. S. Memorandum of Feb. 21 to Russia rejected Russian 
protest of the previous week against forthcoming Anglo-American-French 
meeting. N.Y. 7., Feb. 22, 1948, p.1. Text: p. 3; D. 8S. B., Feb. 29, 1948, 
p. 286. Extracts from British reply to Russia: N. Y. T., Feb. 24, 1948, p. 11. 
Summary: London Times, Feb. 24, 1948, p. 4. Russia sent identie notes to 
United States, Great Britain and France on the 26th, urging that Czecho- 
slovakia, Poland and Yugoslavia be consulted in planning German future. 
N. Y. T., Feb. 27, 1948, p. 5. Texts: Moscow News, Feb. 28, 1948, p. 2. 
U. 8. note of March 2 to Yugoslavia, Czechoslovakia and Poland rejected com- 
pletely their joint declaration of Feb. 18. Text: D. S. B., Mar. 21, 1948, p. 384. 


GREAT BriTtAIN—Norway. Signed at London a cultural convention which will 


remain in force for a minimum period of 5 years. London Times, Feb. 20, 
1948, p. 3. Text: Norway No. 1 (1948), Cmd. 7338. 


CHINA—Soviet Russia. Moscow radio announced that Russia considered their 


1937 non-aggression pact automatically extended for another two years. 
Keb. 21, 1948, p. 2. 


Saar. United States and Great Britain reached agreement in Berlin, with 


France on the separation of the Saar from Germany and its economic annexa- 
tion to France. Points covered by the agreement: N. Y. T., Feb. 21, 1948, 
p. 5; London Times, Feb. 21, 1948, p. 4. 


20-March 3 CZECHOSLOVAKIA. Three of the five parties in the Cabinet withdrew. 


N. Y. T., Feb. 21, 1948, p. 1. President BeneS accepted new Communist 
Cabinet the 25th. N.Y. T., Feb. 26, 1948, pp. 1, 2. Members: London Times, 
Feb. 26, 1948, p. 4. In a joint declaration on the 26th Great Britain, France 
and the United States denounced the Communist seizure of power. Text: 
N. Y. T., Feb. 27, 1948, p. 1; London Times, Feb. 27, 1948, p. 4; D. 8S. B., 
Mar. 7, 1948, p. 304, Czech Ambassadors in Canada and the United States 
resigned Mar. 3. N.Y. T., Mar. 4, 1948, p. 1. 


20-May 6 PEACE TREATY (Austrian). Deputies of the Council of Foreign Ministers 


met in London. N. Y. T., Feb. 21, 1948, p. 1. Russian representative sub- 
mitted proposals. Summary: London Times, Feb. 21, 1948, p. 4. United 
States rejected them Mar. 2 on 5 counts. Summary: N. Y. T., Mar. 3, 1948, 
p. 8. Russian deputy continued firm in demand that Austria pay 200 million 
dollars in 2 years as part of the peace settlement. MN. Y. T., Mar. 16, 1948, 
p. 4. Russian delegate agreed Mar. 31 to reduce claims to indemnity to 
$150,000,000, and to extend the time for payments to 6 years. N. Y. T,, 
Apr. 1, 1948, pp. 1, 12; London Times, Apr. 1, 1948, p. 3. Deputies reached 
on Apr. 5 broad agreement on 3 points: allocation to Russia for a 30-year 
period of properties with a production capacity of 58-60% of the present oil 
production; exploration and exploitation rights given to Russia; refineries of 
existing capacity of 420,000 tons a year should pass to Russian possession. 
London Times, Apr. 6, 1948, p. 3. These agreements were reduced to writing 
Apr. 6. N.Y. T., Apr. 7, 1948, p. 8; London Times, Apr. 7, 1948, p. 3. Russia 
claimed the right to keep as war booty the Danube River ships seized in 
Austria in 1945. N. ¥. 7., Apr, 13, 1948, p. 10. Reached agreement that 
Austrian armed forces should be limited to 53,000 men. Negotiations were 
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suspended May 6 indefinitely on U. S. initiative. London Times, May 7, 1948, 
p. 4; N. Y. T., May 7, 1948, p. 6. 


22-24 Customs Union. Nordic Foreign Ministers, meeting at Oslo to discuss possible 


formation of a Scandinavian customs union, issued a statement. Text: London 
Times, Feb. 25, 1948, p. 3. 


23-March 5 GERMAN OccuPATION. New Council of States (Linderrat) of the merged 


Anglo-American zones, met Feb. 23 and elected Hans Ehard as its chairman. 
London Times, Feb. 24, 1948, p. 3; N. Y. T7., Feb. 24, 1948, p. 11. The 
Economic Council held 1st meeting at Frankfurt and elected Erich Koehler 
as president on Feb. 24. N.Y. T., Feb. 25, 1948, p. 9; London Times, Feb. 
25, 1948, p. 4. Hermann Puender, Mayor of Cologne, was elected chief ex- 
ecutive of the bizonal economic administration on Mar. 2. WN. Y. T., Mar. 3, 
1948, p. 9; London Times, Mar. 3, 1948, p. 4. Council of States ratified the 
choice Mar. 5. N. Y. T., Mar. 6, 1948, p. 4. 


23-March 6 GERMAN OccUPATION. British, American and French representatives 


held meetings in London to consider future of Germany. Adopted 7-point 
agenda. Summary: London Times, Feb. 24, 1948, p. 3. Invited the Benelux 
countries to join the talks. N. Y. T., Feb. 24, 1948, p. 11. These countries 
began participation the 26th. N. Y. T., Feb. 27, 1948, p. 4; London Times, 
Feb. 27, 1948, p. 4. Conference ended with agreement in principle to inter- 
nationalize the Ruhr area, and on a federated form of government to protect 
states rights. N. Y. T., Mar. 7, 1948, p. 4. Text of communique: p. 4; 
D. S. B., Mar. 14, 1948, pp. 380-381. 


BurMA—Soviet Russia. Announced decision to establish diplomatic and con- 
sular relations. C. J. E. D., Feb. 21/Mar. 4, 1948, p. 148. 


GREAT BrRITAIN—UNITED States. Signed at Washington an agreement con- 
cerning the opening of certain military air bases in the Caribbean area and 
3ermuda to use by civil aircraft for about two years. Summary: D. S. B., 
Mar. 7, 1948, pp. 305-306. Text, with notes: U. 8S. Aviation Reports, March, 
1948, pp. 101-119. 


NokRwWAY—UNITED States. Signed agreement at Washington for the settlement 
of Norway’s lend-lease account. D. S. B., Mar. 7, 1948, p. 306; N. Y. T., 
Feb. 25, 1948, p. 4. 


Customs UNION. Preparatory Commission of representatives from 9 countries 
met in Rome to study a prospective European customs union. London Times, 
Feb. 26, 1948, p. 3. 


InpiA. Terms of the new constitution were made public. N. Y. T., Feb. 26, 
1948, p. 11. Short summary: London Times, Feb. 26, 1948, p. 4. Main pro- 
visions: India Information Services [Press Release} (Washington) No. 3627. 


RuMANIA—UNITED States. U.S. note announced prewar bilateral treaties which 
the United States desired to keep in force or to revive. Text: D. S. B., Mar. 
14, 1948, pp. 356-357. 


26-March 5 Great BrRiTAIN—GUATEMALA. British Admiralty announced sending the 


crusier Sheffield to Belize in British Honduras to counteract recent Guatemalan 
claims to that area. N. Y. T., Feb. 27, 1948, p. 1. Guatemalan Foreign 
Minister protested to the United Nations, Pan American Union and American 
countries. Text: N. Y. T., Feb. 29, 1948, p. 12; U. N. Press Release SC/524. 
Summary: London Times, Mar. 1, 1948, p. 4. U. S. Department of State 
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revealed Mar. 1 that Guatemala had circulated a note to the American Re- 
publics calling for adjudication of the dispute by the International Court of 
Justice. N. Y. T., Mar. 2, 1948, p. 12. British reply the 4th to Guatemalan 
note of Feb. 27 was published. It rejected any insinuation that its control in 
British Honduras was illegal. N. Y. 7., Mar. 5, 1948, p. 3; London Times, 
Mar. 5, 1948, p. 4. Guatemalan note of the 4th disclaimed responsibility for 
recent attack on British legation. London Times, Mar. 11, 1948, p. 3. The 
border was ordered closed Mar. 5 by Guatemala. WN. Y. T., Mar. 6, 1948, p. 2. 


AGRICULTURE, INTERNATIONAL INSTITUTE OF. Final session of the 38-nation 
permanent committee was held in Rome before liquidating the Institute. 
Assets of the Institute now become the property of F. A. O. U. N. Press 
Release FAO/177; U. N. B., Mar. 15, 1948, p. 252. 


FRANCE—UNITED STATES. Exchanged notices of acceptance of their supple- 
mentary agreement of Oct. 28, 1947, concerning industrial property. The 
agreement came into force this date. D. S. B., Apr. 11, 1948, p. 485. 


PoLAND—RuUMANIA. Signed at Warsaw a cultural agreement. Polish Facts 
§ Figures (London) Mar. 6, 1948, p. 3. 


ARGENTINA—UruGuAyY. According to statement, issued jointly by their Presi- 
dents, all future disputes between them will be submitted to arbitration. 
N. Y. T., Feb. 29, 1948, p. 9. 


PHILIPPINE REPUBLIC—UNITED States. Filing period for claims with the U. S.- 
Philippine war damage commission ended with more than one million applica- 
tions. N. Y. T., Mar. 1, 1948, p. 12. 


March, 1948 
1/April 3 Korean Occupation. U. 8. Commander in Korea issued proclamation 


bo 


to 


designating May 9 for election in the U. 8. zone. Text: D. S. B., Mar. 14, 
1948, p. 344. U. N. Korean Commission agreed Apr. 3 to delay the elections 
for one day. N.Y. T., Apr. 4, 1948, p. 11. 


FRANCE—GREAT Britain. Signed cultural convention in Paris. London Times, 
March 3, 1948, p. 3. Text: France No. 1 (1948), Cmd. 7386. 


GREAT BRITAIN—POLAND. Signed trade and payments agreement in London. 
Moscow News, Mar. 7, 1948, p. 1; Polish Facts §& Figures (London) Mar. 6, 
1948, p. 1. 

ARGENTINA—CHILE. Signed at Santiago, Chile, a declaration of their rights in 
the Antarctic. N. Y. T., Mar. 5, 1948, p. 3; London Times, Mar. 5, p. 4 and 
Mar. 6, p. 4. 


4-17 BRUSSELS CONFERENCE ON WESTERN EUROPEAN UNION. Representatives of Great 


6 


Britain, France, Belgium, Netherlands and Luxembourg met at Brussels. 
London Times, Mar. 5, 1948, p. 4. Conference ended with signature of a 50- 
year treaty of collective military aid and economic and social cooperation. 
N. Y. T., Mar. 18, 1948, pp. 1, 12. Text of treaty: p. 13; London Times, Mar. 
18, 1948, p. 3; G. B. M. 8. No. 2 (1948), Cmd. 7367; D. S. B., May 9, 1948, 
pp. 600-602. 


SIAMESE RECOGNITION. Granted by the United States in exchange of letters at 
Bangkok. D. S. B., Mar. 14, 1948, p. 360. 


6-April 6 GERMAN OccuPATION. Soviet note of the 6th considered in principle the 


agreements [reached at Feb. 23—Mar. 6 conference in London] incapable of 
having legality and international authority. London Times, Mar. 9, 1948, p. 4. 
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Text: Moscow News, Mar. 10, 1948, p. 2. U.S. note of Mar. 25 upheld the 
right of the three Powers to make decisions. Text: D. S. B., Apr. 4, 1948, pp. 
457-459; N. Y. T., Mar. 27, 1948, p. 4. British note repudiated Russian 
charges of violating the Potsdam agreement and disrupting control machinery 
in Germany. Excerpts: London Times, Mar. 27, 1948, p. 4. French note of 
Apr. 6 also rejected Russian protest of March 6. Summary: N. Y. T., Apr. 7, 
1948, p. 10; London Times, Apr. 7, 1948, p. 3. 


6/April 13 Rumania. Published draft constitution. Principle items: N. Y. T., 


12 


12 


13 


13 


13 


15 


Mar. 7, 1948, p. 24. Text: La Documentation Frangaise. Notes Documentaires 
et Etudes, No. 920. Assembly adopted the constitution and elected Petru Groza 
as Premier. N. Y. T., Apr. 14, 1948, p. 9. 


DODECANESE ISLANDS, Formally returned for the first time since 1522 to Greek 
control in accordance with terms of the Italian peace treaty. N. Y. T., 
Mar. 8, 1948, p. 1. 


BULGARIA—UNITED STATES. United States notified Bulgaria of the prewar 
bilateral treaties which the United States desired to keep in force or to revive. 
Text of statement: D. S. B., Mar. 21, 1948, pp. 383-384. 


TANGIER. British Embassy at Rome issued statement to the effect that since no 
objection exists among the signatories of the Act of Algeciras, Italy has now 
been invited by France and Great Britain to resume its place on the com- 
mittee of control of the International Zone. London Times, Mar. 9, 1948, p. 3. 


HUNGARY—UNITED STATES. United States notified Hungary of the prewar 
bilateral treaties which it desires to keep in force or to revive. Text: D. 8S. B., 
Mar. 21, 1948, pp. 382-383. 


INDONESIA. Interim Government for the Netherlands East Indies was installed 
the 9th. Personnel: London Times, Mar. 10, 1948, p. 3. Talks between Dutch 
and Indonesian Republic representatives opened the 12th to discuss possible 
participation of the Republic. WN. Y. T., Mar. 13, 1948, p. 4. 


FINLAND—GREAT BRITAIN. British note listed prewar agreements which Great 
Britain desired to keep in force or to revive. Text: G. B. M. 8. No. 5 (1948), 
Cmd. 7395. 


GREAT BriTAIN—HunGary. British note listed prewar agreements which Great 
Britain desired to keep in force or to revive. Text: G. B. M. 8. No. 5 (1948), 
Cmd. 7395. 


BULGARIA—GREAT BRITAIN. Great Britain sent note giving notification of its 
desire to keep in force prewar agreement regarding money orders, reached by 
exchange of notes on May 7 and June 7, 1925. Text: G. B. M. 8. No. 5 
(1948), Cmd. 7395. 


GREAT BrITAIN—ITALY. British note listed prewar agreements which Great 
Britain desired to keep in force or to revive. Text: G. B. M. 8. No. 5 (1948), 
Cmd. 7395. 


GREAT BRITAIN—RUMANIA. British note listed prewar agreements which Great 
Britain desired to keep in force or to revive. Text: G. B. M. S. No. 5 (1948), 
Cmd. 7395. 


GREAT BRITAIN—TRANS-JORDAN. Signed 20-year treaty of alliance at Amman. 
London Times, Mar. 18, 1948, p. 3; N. Y. T., Mar. 16, 1948, p. 17. Text: 
Trans-Jordan No. 1 (1948), Cmd. 7368. 
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15—April 16 EvROPEAN ECONOMIC COOPERATION COMMITTEE. Opened 2d session Mar. 


16 


17 


18/April 1 BuieartA—Soviet Russia. Signed at Moscow a 20-year treaty of friend- 


18-23 Customs Union. At opening meeting of 3d session announcement was made the 


19 


19 


20/22 Trieste. In a joint statement on Mar. 20, United States, Great Britain and 


22-24 CZECHOSLOVAKIA—POLAND. Economic Council, set up as a result of the signing 


Invited on the 16th the western zones of Germany to join in the work of the 


collaboration. N. Y. 7T., Mar. 17, 1948, p. 1. Adopted report reviewing 
progress made in recovery. P. 3. Summary: London Times, Mar. 18, 1948, 
p. 3. Re-convened Apr. 16 and signed Final Act, Convention for European 


financial regulations of the Organization. Texts: Dept. of State Economic 
Cooperation Series 7; G. B. M. S. No. 4 (1948), Cmd. 7388. Text of resolutions 
adopted: pp. 18-25. 

New ZEALAND—UNITED StaTeEs. Signed at Washington a treaty for the avoid- 


ance of double taxation on incomes. WN. Y. T., Mar. 17, 1948, p. 3; D. S. B., 


Soviet RussIA—SwWITZERLAND. Signed trade and commercial agreements. 
N. Y. T., Mar. 18, 1948, p. 18; C. I. HE. D., Mar. 5/18, 1948 p. 192. Brief 


CuBA—GREAT Britain. Signed at Havana an air services agreement. N. Y. T., 
FRANCE—POLAND. Signed trade agreement and 4 protocols at Paris. Short 


FraNce—ItTaLy. Signed in Turin commercial agreements. London Times, 
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15 in Paris. N.Y. T., Mar. 16, 1948, p. 1; London Times, Mar. 16, 1948, p. 4. 


Committee and to be represented in its permanent organization. Recessed the 
16th, following appointment of working party to draft agreements for future 


Eeonomie Cooperation, establishing Organization for European Economic 
Cooperation and supplementary protocols on privileges and immunities and 


Apr. 11, 1948, p. 486. 


summaries: N. Y. T., Mar. 25, 1948, p. 20; Moscow News, Mar. 20, 1948, p. 2. 


ship, cooperation and mutual assistance, subject to extension. London Times, 
Mar. 19, 1948, p. 3; N. Y. T., Mar. 19, 1948, p. 5. Text: Moscow News, 
Mar. 20, 1948, p. 1. Bulgaria ratified Apr. 1. N. Y. T., Apr. 2, 1948, p. 14. 


18th that Norway and Sweden had joined as full members the study group for a 
European customs union. N.Y. T., Mar. 20, 1948, p. 3; London Times, Mar. 19, 
1948, p. 4. The session ended the 23d. Report on this session to be sent to 
member countries and to the United States and the Committee of European 
Economie Cooperation. Next session to be held Sept. 1-15. London Times, 
Mar. 24, 1948, p. 4. 


Mar. 20, 1948, p. 3. Text: Cuba No. 1 (1948), Cmd. 7393. 
summaries: Polish Facts § Figures (London) Mar. 27, 1948, p. 1. 


Apr. 2, 1948, p. 3. Signed protocol relating to projected customs union and 
trade agreements. C. I. E. D., Mar. 19/Apr. 8, 1948, p. 228. 


France announced that they had proposed to Russia and Italy that the Free 
Territory be returned to Italy. Text: London Times, Mar. 22, 1948, p. 3; : 
U. N. Doc. 8/707; D. 8. B., Mar. 28, 1948, p. 425; N. Y. T., Mar. 21, 1948, 
p. 3. Texts of U. 8. memorandum of Mar. 20 and Italian reply: D. S. B., 
Apr. 4, 1948, pp. 453-454. Yugoslav Foreign Minister stated his country 
would be willing to consider the return of Trieste to Italy, if Gorizia were given 
to Yugoslavia. N. Y. T., Mar. 23, 1948, p. 1. Text of Yugoslav note on the 
proposal: p. 4; Extracts: London Times, Mar. 23, 1948, p. 4. 


of agreements on economic cooperation in July, 1947, held first meeting in 
Prague. Polish Facts & Figures (London) Apr. 3, 1948, p. 3. 
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GREAT BRITAIN—NETHERLANDS. Signed agreement by which Great Britain will 
pay about £5 million in settlement of most of the outstanding claims arising 
from the use of Dutch vessels chartered during the war. C. I. E. D., Mar. 
19/Apr. 8, 1948, pp. 219-220. 


PHILIPPINE REPUBLIC—UNITED States. Signed agreement at Manila for the 
program of educational exchanges authorized by the Fulbright Act. D. S. B., 
Apr. 11, 1948, pp. 488-489. 


PALESTINE. International Red Cross spokesman announced that Arabs and 
Jews had promised to observe the Geneva Convention rules of war in their 
conflict. N. Y. T., Mar. 31, 1948, pp. 1, 3. 


30-May 2 INTERNATIONAL AMERICAN CONFERENCE. Ninth conference was held at 


31 


Bogota, Colombia. Elected Foreign Minister Gomez of Colombia president. 
Voted to carry on its work in six commissions. N. Y. T., Mar. 31, 1948, pp. 
1, 15. U.S. delegates: D. 8S. B., Apr. 11, 1948, pp. 473-474. Text of Sec- 
retary Marshall’s formal address of Apr. 1 urging American nations to put 
their own need of help after that of Europe: N. Y. 7., Apr. 2, 1948, p. 12; 
D. 8S. B., Apr. 11, 1948, pp. 469-473. Argentina and Guatemala urged on Apr. 7 
elimination of European colonies in the Western Hemisphere. N. Y. 7., Apr. 
9, 1948, p. 14. The conference was interrupted on the 9th by revolution in 
the city. N.Y. T., Apr. 10, 1948, p. 1. Resumed the 14th. WN. Y. 7., Apr. 15, 
1948, pp. 1, 17. Signed on the 30th Charter of the Organization of American 
States, Pact of Bogota [pacific settlement] and 2 other agreements [civil and 
political rights of women]. N. Y. T., May 1, 1948, pp. 1, 7. Texts of resolu- 
tion on American colonies and declaration on defense of democracy: p. 7. Text 
of Charter: N. Y. T., May 3, 1948, p. 16; D. 8S. B., May 23, 1948, pp. 666-673. 
Conference closed May 2 with signature of an economic pact. WN. Y. T., May 3, 
1948, p. 17. Text: Dept. of State [Press Release] May 12, 1948, No. 367. 


War CriMES. United Nations Commission for the Investigation of War Crimes 
was dissolved. London Times, Apr. 1, 1948, p. 3. 


31-April 7 GERMAN OccuUPATION. U. S. Military Government rejected Soviet pro- 


posals of Mar. 30 to allow Soviet inspection of trains and traffie into and 
out of the Russian zone. N. Y. T., Apr. 1, 1948, pp. 1, 14. Russian zone 
authorities announced Mar. 31 new regulations for control. British Deputy 
Military Governor sent letter objecting. London Times, Apr. 1, 1948, p. 4. 
U. S. and Soviet commander exchanged notes Apr. 4 regarding Russian offer 
to talk over difficulties brought about by ground blockades of traffie imposed 
by Russia. London Times, Apr. 5, 1948, p. 4; N. Y. T., Apr. 5, 1948, p. 1. 
Texts of notes: p. 5. Russian announcement stated that all German mail from 
Berlin for western zones must receive Russian clearance. N. Y. T., Apr. 8, 
1948, p. 17. 


April, 1948 
3-21 EuROPEAN RECOVERY ProGRAM. President Truman signed the Foreign As- 


sistance Act of 1948. N. Y. T., Apr. 4, 1948, p. 1; London Times, Apr. 5, 
1948, p. 4; D. S. B., Apr. 11, 1948, p. 468. Paul G. Hoffman was sworn in as 
Administrator for Economie Cooperation on the 9th. N. Y. T., Apr. 10, 1948, 
p. 2. W. Averell Harriman was named the Chief European Representative of 
the Economic Cooperation Administration. N. Y. T., Apr. 22, 1948, p. 1. 


EUROPEAN RECOVERY ProgRaM. Joint statement of Foreign Minister Bidault 
of France and Prime Minister Attlee of Great Britain to Secretary of State 
Marshall pledged cooperation. N. Y. T., Apr. 6, 1948, p. 9. Text: London 
Times, Apr. 6, 1948, p. 4. 
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5-May 1 GERMAN OccUPATION. Russian commander in Berlin expressed regret to 
British commander for the accident in which Russian and British planes 
collided over Berlin, killing 15. N. Y. T., Apr. 6, 1948, p. 1. Text of com- 
muniqué: London Times, Apr. 6, 1948, p. 4. On the 8th Soviet Commande: 
charged the British with ‘‘provocative aims’’ in trying to blame Russia and 
called on the British to issue order to their planes to follow lanes outlined 
by the Allied Control Authority. N. Y. 7., Apr. 8, 1948, p. 1. British note 
cf the 9th agreed to conference. Text: N. Y. T., Apr. 10, 1948, p. 4; London 
Times, Apr. 10, 1948, p. 4. Joint inquiry broke down when the British were 
unable to accept Russian suggestion that American and German witnesses 
should not be heard. London Times, Apr. 14, 1948, p. 4. British court of 
inquiry report of the 19th found Soviet aviator at fault, while Soviet report 
blamed the British. N. Y. T., Apr. 20, 1948, p. 9 and Apr. 21, p. 18. Text 
of report of the British Court: Germany No. 1 (1948), Cmd. 7384. British 
note of May 1 to Russia claimed compensation for the loss of life and property 
in the crash. C. I. FE. D., Apr. 23/May 6, 1948, p. 290. 


6 BrazIL—InpiA. Announced decision to exchange diplomatic missions at legation 
level. India Information Services [Press Release] (Washington) No. 3661. 


6/28 FInLAND—SoviET Russia. Signed at Moscow a 10-year mutual aid treaty. 
N.Y. T., Apr. 7, 1948, pp. 1, 7. Text: p. 6; U. S. S. R. Information Bulletin 
(Washington) Apr. 14, 1948, p. 200; Moscow News, Apr. 9, 1948, p. 1. 
Finland ratified the 28th. N.Y. T7., Apr. 29, 1948, p. 10. 


9-16 TrizsTE. In notes to Russia and Italy, United States, Great Britain and France 
suggested conference in May at Paris to draft protocol to the Italian peace 
treaty providing for the return of Trieste to Italy. N. Y. T., Apr. 10, 1948, 
pp. 1, 4. Text of U. 8. notes: D. S. B., Apr. 18, 1948, pp. 521-522. Russian 
note of April 13 rejected Anglo-American-French proposal [Mar. 20] to 
return Trieste to Italy. N. Y. T7., Apr. 14, 1948, pp. 1, 3. United States 
replied April 16, inviting Russia a third time to agree to the proposal. Texts 
of both notes: D. S. B., Apr. 25, 1948, p. 549. France and Great Britain also 
sent notes the 16th. Extracts from British note: London Times, Apr. 17, 
1948, p. 3. 


12 POLAND—YUGOSLAVIA. Signed trade and payments agreements, regulating ex- 
change of goods and payments up to Dec. 31, 1948. Polish Facts §& Figures 
(London) Apr. 17, 1948, p. 4. 


15 BRAZIL—UNITED SrTaTEs. Signed at Washington a final lend-lease settlement 
agreement. D. S. B., Apr. 25, 1948, p. 552. 


16-17 EvROPEAN ECONOMIC COOPERATION ORGANIZATION. Council held first and second 
meetings. Paul-Henri Spaak (Belgium) was elected chairman and Paris was 
selected as headquarters. N. Y. T., Apr. 17, 1948, pp. 1, 5; London Times, 
Apr. 17, 1948, p. 4. The second meeting was concerned with the scope of 
future work. London Times, Apr. 19, 1948, p. 4. 


17 WESTERN EUROPEAN UNION. Foreign Ministers of the 5 Powers, signatory to the 
treaty of March 17 last, met in Paris and agreed on permanent consultative 
arrangements. Meetings will rotate from one capital city to another. Text 
of announcement after the meeting: London Times, Apr. 19, 1948, p. 4; 
D. 8. B., May 9, 1948, p. 602. 


19 CHINA. Generalissimo Chiang Kai-shek was elected first constitutional President. 
N. Y. T., Apr. 20, 1948, p. 15. 


ns 
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23 


23 


24 


26 
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FRANCE—GREAT BriTAIN. Signed agreements at Paris granting reciprocal rights 
to air facilities. N. Y. T., Apr. 20, 1948, p. 14. 


INDIA—PAKISTAN. Signed at Calcutta a charter designed to guard minorities. 
N. Y. T., Apr. 20, 1948, p. 14. 


CZECHOSLOVAKIA—UNITED STATES. President Truman issued proclamation put- 
ting into effect with respect to Czechoslovakia as of April 21, 1948, the pro- 
visions of the General Agreement on Tariffs and Trade. N. Y. T., Apr. 23, 
1948, p. 8; D. S. B., May 9, 1948, p. 610. 


BULGARIA—CZECHOSLOVAKIA. Signed at Prague a 20-year treaty of friendship, 
and alliance against any country allied with Germany. N. Y. T7., Apr. 24, 
1948, p. 5; London Times, Apr. 24, 1948, p. 4. 


GREECE—UNITED SrTaTEs. Signed agreement putting into operation the pro- 
gram of international educational exchanges authorized by the Fulbright Act. 
D. 8. B., May 16, 1948, p. 654. 


ITaLY—UNITED States. Italian Ambassador presented a check in the amount of 
$5,000,000 to be paid to U. S. nationals for losses in Italy during the war. 
N.Y. T., Apr. 24, 1948, p. 7; D. S. B., May 2, 1948, p. 584. 


ITALY—VATICAN. Signed treaty for demarcation of the territory belonging to 
the Papal palace at Castel Gandolfo. N. Y. T., Apr. 25, 1948, p. 2. 


WESTERN EUROPEAN UNION. Permanent Organ of the Consultative Council, set 
up Apr. 17 and composed of Ambassadors in London, of France, Belgium, 
Netherlands and Luxembourg and a British representative, held 1st meeting 
in London. N. Y. T., Apr. 25, 1948, p. 13. Text of statement: London 
Times, Apr. 26, 1948, p. 4. 


CEYLON—UNITED STATES. Have agreed to initiate diplomatic representation. 
Felix Cole will be the first U. S. Ambassador. D. S. B., May 23, 1948, p. 687. 


Soutn Paciric CoMMissIoN. Secretary of State Marshall announced appoint- 
ment of U. S. commissioners. Members: D. S. B., May 9, 1948, p. 598. 


WESTERN EvuROPEAN UNION. Five Finance Ministers met in Brussels, discussed 
convertibility of currencies, facilitation of intra-European payments, and ap- 
proved in principle a scheme for multilateral payments in Europe. C. I. E. D., 
Apr. 23/May 6, 1948, pp. 309-310. 


NETHERLANDS—UNITED STATES. Signed convention at Washington for the 
avoidance of double taxation, etc. D. 8S. B., May 9, 1948, p. 611. Text: Cong. 
Rec. (daily) June 17, 1948, pp. 8888-8891. 


CaNADA—UNITED STATES. Effected agreement by exchange of notes to provide 
for cooperative efforts toward sanitary control of the shellfish industry. 
Text of notes and memorandum of agreement: D. 8. B., May 30, 1948, pp. 
717-718. 


CHINA—UNITED STATES. Exchanged notes at Washington on implementation 
of the China Aid Act of 1948. Text: D. S. B., May 16, 1948, pp. 647-648. 


WESTERN EvuROPEAN UNION. Foundation of a permanent joint military com- 
mittee of the 5 Powers was announced after a one-day conference of defense 
ministers and military leaders. Its task will be to draw up joint plans for 
intelligence, for operations and standardization of equipment and material. 
N. Y. T., May 1, 1948, p. 1. 
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UNITED NATIONS AND SPECIALIZED AGENCIES 


December, 1946 
10—March 11,1948 U.N. Economic AND SociAL CouNCIL. Consolidated list of members 
of the Commissions of the Council: U. N. Doc. E/427/Rev. 2. 


April, 1947 
2-May 14, 1948 U. N.—PALEsSTINE. Chronology of major developments: U. N. 
Press Release PAL/166. 


January, 1948 

1/February 1 U.N. Economic AnD SociAL CouNncIL. Composition of the Council and 
subsidiary organs: U. N Doc. E/INF/21. Member nations as of Feb. 1: 
U. N. B., Feb. 1, 1948, p. 99. 


18 I. R. O.—France. Signed four agreements. Brief summaries: I. R. O. 
Monthly Digest (Geneva) Feb. 1948, p. 23. 


February, 1948 

2-March 10 U. N. Economic AND SociaL CounciL. Sixth session met at Lake 
Success. Elected Dr. Charles Malik of Lebanon president for 1948. N. Y. T7., 
Feb. 3, 1948, p. 6; U. N. B., Feb. 15, 1948, pp. 132-133. Annotated agenda: 
U. N. B., Feb. 1, 1948, p. 109. Provisional list of delegates, representatives, 
observers, ete.: U. N. Doc. E/INF/19. Adopted resolution Feb. 3 providing 
that voting rights at the forthcoming U. N. Maritime Conference be exercised 
by members of the U. N. and other governments participating under paragraph 
(e) of the Council Resolution 35 (IV). WN. Y. T., Feb. 4, 1948, p. 19. Text: 
U. N. Doc. E/CONF. 4/5; N. Y. T., Feb. 4, 1948, p. 19. Decided Feb. 5 to 
inform UNESCO that it had no objection to the admission of Monaco to that 
organization and suggested that UNESCO consider, in making its decision, 
the general problem of the admission of diminutive states. N. Y. T., Feb. 6, 
1948, p. 10. Text of resolution: U. N. Doc. E/568/Add. 2. Approved Feb. 
19 by vote of 12-1, with Russia voting nay, and 3 obstentions, the coordination 
of world cartographic services. N. Y. T., Feb. 20, 1948, p. 12. Approved 
Feb. 25 establishment of the Economic Commission for Latin America. 
N.Y. T., Feb. 26, 1948, p. 8; U. N. B., Mar. 15, 1948, p. 232. Text of terms 
of reference: U. N. Doc. E/712/Rev. 1. Secretary-General submitted opinion 
on the legal and constitutional issues arising from Item 8 of the Agenda 
(damage caused to Yugoslavia by the withholding of its gold reserves by 
the United States). Opinion upheld the Council’s full authority. Text: 
U. N. Doc. E/AC.6/25. Set up Mar. 3 ad hoc Committee, composed of 
China, France, Lebanon, Poland, United States, Russia and Venezuela, to 
draft a convention on the crime of genocide. Terms of reference: U. N. Doc. 
E/AC.25/2. The Committee will report to the Council in July, 1948. 
U. N. B., Mar. 15, 1948, p. 244. Voted Mar. 8 to set up an ad hoc Committee 
to study factors bearing on establishment of an Economic Commission for 
the Middle East. Text of resolution: U. N. Doc. E/753. Refused 14-3, with 
1 abstention to consider the Yugoslav complaint regarding freezing of its 
gold by the United States. U.N. B., Apr. 1, 1948, p. 270. Text of resolution: 
U. N. Doc. E/764; D. S. B., Apr. 4, 1948, p. 448. Reaffirmed principle of 
equal pay for equal work for men and women workers. Text of resolution: 
U. N. Doc. E/776. Session ended Mar. 10. Round-up of the session: U. N. 
Press Release ECOSOC/275. Texts of resolutions adopted: U. N. Doc. E/777. 
Article on the session: U. N. B., Apr. 1, 1948, pp. 268-270. 


3 GenociwE. United Nations issued Terms of Reference given to the Economic 
and Social Council by General Assembly resolution 180 (II) of Nov. 23, 1947. 


the 
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Text: U. N. Doc. E/622. Texts of comments by various Governments on the 
draft convention and communications from non-governmental organizations: 
U. N. Doc. E/623. 


3-April 29 U. N. PALESTINE COMMISSION. Decided to send note to Great Britain 


17-21 


protesting British refusal to let the Commission enter Palestine immediately 
and asking a reconsideration of its decision. N. Y. T., Feb. 4, 1948, p. 10. 
Decided Feb. 7 to appeal directly to Great Britain for permission to train 
militia before May 15. N. Y. T., Feb. 8, 1948, p. 1. Special report of Feb. 
16 to the Security Council gave notice that the Commission would not be able 
to carry out the partition unless adequate military force is available. U.N. B., 
Mar. 1, 1948, pp. 169-171; N. Y. T., Feb. 17, 1948, p. 1. Text: p. 4; U.N. 
Docs. 8/676 and A/AC.21/9. Text of 2d monthly progress report: U. N. 
Docs. 8/695 and A/AC.21/14. Advance party of the Commission arrived in 
Jerusalem on Mar. 3. WN. Y. T., Mar. 4, 1948, pp. 1, 4. Agreed Mar. 31 to 
act immediately to set up a special police force for Jerusalem for service when 
the British withdraw May 15. WN. Y. 7., Apr. 1, 1948, pp. 1, 7. Decided 
Apr. 9 to proceed with attempts to set up provisional councils of government 
in the proposed states. N. Y. T., Apr. 10, 1948, p. 7. Commission’s report 
to the General Assembly contained warning of chaos, violence, ete. N. Y. T., 
Apr. 14, 1948, pp. 1, 3. Excerpts: p. 4. Text: U. N. Doc. A/532 and Add. 1. 
Text of report on food situation in Palestine: U. N. Doc. 8/720. Decided 
Apr. 14 to proceed immediately with steps toward formation of an emergency 
police force for Jerusalem to exercise functions after May 15. U. N. Press 
Release PAL/160. Pablo Azcarate, chairman of the group sent to Palestine, 
reported to the Commission that partition is in effect actually. N. Y. T., 
Apr. 30, 1948, p. 4. 


F, A. O. Fourth conference of the European national committees met in Rome, 
with delegates and observers from 18 countries. London Times, Feb. 18, 1948, 
p. 3 and Feb. 23, p. 3; N. Y. T., Feb. 22, 1948, p. 21. 


18-March 10 U. N. TRUSTEESHIP CoUNCIL. Second part of 2d session was held at 


Lake Success. U. N. B., Mar. 1, 1948, pp. 171-172. Provisional agenda: 
U. N. Doe. T/120. Text of Draft Statute for the City of Jerusalem: U. N. 
Doc. T/118/Rev. 2. Formal approval of the Draft Statute for Jerusalem and 
appointment of a Governor -were deferred until next meeting in April. 
N. Y. T., Mar. 11, 1948, p. 13. 


19-March 6 U.N. MarITIME CONFERENCE. Met at Geneva. Preparatory memorandum: 


U. N. Doc. E/CONF.4/4. U. 8. delegates: D. S. B., Feb. 29, 1948, p. 286. 
Provisional rules of procedure: U. N. Doc. E/CONF.4/6. Conference chair- 
man announced Mar. 1 that Panama’s delegation had withdrawn because of 
alleged failure to recognize Panama’s rights and interests as a maritime 
nation. N. Y. 7., Mar. 2, 1948, p. 13; London Times, Mar. 3, 1948, p. 3. 
Decided Mar. 4 to set up an agency to handle shipping matters, to be known 
as the Intergovernmental Maritime Consultative Organization with headquarters 
in London. List of countries on the preparatory committee: N. Y. T., Mar. 5, 
1948, p. 4; U. N. Press Release EC/373. Conference closed with signature of 
a convention which, when ratified by 21 states, will bring into existence the 
Organization. U. N. B., Mar. 15, 1948, p. 237. Signatories (18): p. 239. 
Texts of convention on the Organization, Final Act, Draft Agreement on 
relationship with the United Nations and resolution of establishment of the 
Preparatory Committee: U. N. Docs. E/CONF.4/61, 62, 57 and 58, respectively. 
Report on the conference: D. S. B., Apr. 18, 1948, pp. 495-499. Texts of 
Convention and Annexes of Final Act: pp. 499-505, 523. 
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19-March 15 U. N. GENERAL ASSEMBLY. Interim Committee. K. S. S. Menon of 
India, chairman of the Korean Commission, reported to the Committee and 
outlined alternative courses. N. Y. T., Feb. 20, 1948, pp. 1, 14. Norway 
called for a special session of the General Assembly. N. Y. T., Feb. 26, 1948, 
p. 8. Adopted resolution calling on the Korean Commission to go ahead with 
setting up a national government in spite of Russia’s non-codperation in the 
northern area. N.Y. T., Feb. 27, 1948, p. 1. Text: p. 10; D. S. B., Mar. 7, 
1948, pp. 297-298; U. N. Doc. A/AC.18/31. Created on Mar. 2 a 15-nation 
committee to formulate a rule of international law for settling political dis- 
putes by peaceful methods. Member nations: N. Y. T., Mar. 3, 1948, p. 7; 
London Times, Mar. 3, 1948, p. 3. Text of resolution: U. N. Doc. A/AC.18/35. 
Adopted Mar. 15 a resolution establishing a subcommittee of 17 members on 
voting in the Security Council. U. N. B., Apr. 1, 1948, p. 272. Text: U.N. 
Doc. A/AC.18/45. Text of U. 8S. proposals on the problem of voting in the 
Security Council and provisional list of categories of decisions which United 
States proposed should be by affirmative vote of 7 members: D. S. B., Mar. 
28, 1948, pp. 412-414; U. N. Doc. A/AC.18/41. 


20-April 23 U.N. BALKAN CoMMITTEE. Letters of Feb. 20 and 23 to Greece, Albania, 
Bulgaria and Yugoslavia offered good offices in re-establishment of normal 
diplomatic and good-neighborly relations between Greece and its northern 
neighbors. Text: U. N. Press Release BAL/218. Texts of replies: U. N. 
Press Releases BAL/230, 296, 304 and 311. Adopted March 27 a report on 
refugees. U.N. B., Apr. 15, 1948, p. 344. Decided Apr. 21 to offer Bulgaria 
its good offices by asking cooperation in settlement of the border incident at 
Evros. U.N. Press Release BAL/307. Sent note to Albania Apr. 23 indicat- 
ing that Albania’s failure to cooperate in any investigations cast doubt on the 
statement that complaints against Greece were based on fact, and that 
Albania’s attitude was difficult to reconcile with the desire of the govern- 
ment to become a member of the United Nations. N. Y. T., Apr. 24, 1948, 
p. 4. Text: U. N. Press Release BAL/309. 


23-28 F. A. O. Fisheries and Nutrition conferences opened Feb. 23 at Baguio, 
Philippine Republic. N. Y. T., Feb. 24, 1948, p. 8. U. 8S. delegations: 
D. S. B., Feb. 29, 1948, p. 282. Conferences closed Feb. 28. U. N. Press 
Release FAO/178. 


24-May 6 U.N. Security Councit (Palestine). U.S. representative rejected direct 
enforcement of partition and stated U. N. force should be used only to enforce 
peace. Colombia suggested possibility of a special session of the General 
Assembly. WN. Y. 7., Feb. 25, 1948, pp. 1, 3. Text of Mr. Austin’s statement: 
p. 2; D. S. B., Mar. 7, 1948, pp. 294-297. Voted Mar. 5 to have the Big 5 
members consult and submit to the Council by Mar. 15 recommendations con- 
cerning Palestine. N. Y. T., Mar. 6, 1948, pp. 1, 2. Text of resolution: p. 2; 
D. 8. B., Mar. 14, 1948, p. 344; U. N. Doc. 8/691. Mr. Austin issued state- 
ment Mar. 9 that Russia’s demand for measures to carry out the partition 
prejudged the issues before consultation had gotten under way. Text: N.Y. T., 
Mar. 10, 1948, pp. 1, 3. On the 19th U. S. member urged U. N. to abandon 
the partition plan and to set up a U. N. trusteeship. U. N. B., Apr. 1, 1948, 
p. 283; London Times, Mar. 20, 1948, p. 4; NM. Y. T., Mar. 20, 1948, p. 1. 
Text: p. 2; D. S. B., Mar. 28, 1948, pp. 402-407. Voted Apr. 1 to call an 
emergency session of the General Assembly to reconsider the question. Sec- 
retary-General Lie selected Apr. 16 for the opening date. N. Y. 7., Apr. 2, 
1948, pp. 1, 11; London Times, Apr. 3, 1948, p. 4. Resolved to call upon 
Jewish Agency for Palestine and Arab Higher Committee to arrange for 4 
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truce. Text: U. N. Doc. 8/714; U. N. B., Apr. 15, 1948, p. 309. United 
States submitted Apr. 5 tentative proposals for temporary U. N. trusteeship 
under which certain countries would send troops if necessary to defend 
Palestine and to maintain order. Digest of proposals: N. Y. T., Apr. 6, 1948, 
p. 11. Adopted resolution calling on all interested parties to cease acts of 
violence and to establish peace and order. Text: U. N. Doc. 8/723; U. N. B., 
May 1, 1948, p. 379. Resolved Apr. 23 to set up a Truce Commission com- 
posed of representatives of those members of the Council having career con- 
sular officers in Jerusalem [U. S., Belgium, France] and to request a report 
to the Council within 4 days. U.N. B., May 15, 1948, p. 413; MN. Y. T., Apr. 
24, 1948, p. 4. Text of resolution: U. N. Doc. 8/727; D. 8. B., May 9, 1948, 
p. 594. The Truce Commission reported May 6 it had found no evidence con- 
firming Jewish charges of an Arab invasion. N. Y. T., May 7, 1948, p. 8. 


25 ECONOMIC COMMISSION FOR LATIN AMERICA. Establishment was approved by 
the U. N. Economic and Social Council. Text of resolution: U. N. Doc. E/667. 
Terms of Reference: U. N. Doc. E/712/Rev. 1. Provisional rules of pro- 
cedure: U. N. Doc. E/CN.12/2. 


28/April 23 U. N. Security CounciL (Indonesian Question). Adopted resolution 
requesting its Committee to pay particular attention to the political develop- 
ments in Western Java and Madura and to report to the Council at frequent 
intervals. U. N. B., Mar. 15, 1948, p. 223. Text: p. 221; U. N. Doc. 8/689. 
Voted to maintain its offer of good offices and to request the Committee to 
keep the Council informed of the progress of the political settlement in Indo- 
nesia. N. Y. T., Feb. 29, 1948, pp. 1, 27. Text of resolution: p. 27; 
U.N. B., Mar. 15, 1948, p. 221; U. N. Doc. 8/678. Report of Apr. 23 surveyed 
recent political developments in Western Java. U. N. B., May 15, 1948, pp. 
406-407. Text: U. N. Doc. 8/729. 


March, 1948 

1-12 F. A. O. Fifteen nations were represented at the Rice Conference at Manila. 
J. M. Elizalde (Philippine Republic) was elected chairman. WN. Y. T., Mar. 2, 
1948, p. 8. Adjourned after adopting proposal for establishing an inter- 
national rice council for studying rice problems, but with no jurisdiction over 
trade matters. N. Y. T., Mar. 13, 1948, p. 5; U. N. B., Apr. 1, 1948, p. 295. 


U. N.—INTERGOVERNMENTAL MARITIME CONSULTATIVE ORGANIZATION. Text of 
draft agreement on relationship: U. N. Doc. E/CONF.4/57. 


ECONOMIC COMMISSION FOR THE MippLE East. U. N. Economie and Social 
Council voted to set up an ad hoc committee to study factors bearing on estab- 
lishment of such a commission. U. N. B., Mar. 15, 1948, p. 237. Text of 
resolution: U. N. Doc. E/753. 


U. N. Security Councit (Trieste). Agreed to postpone consideration of ap- 
pointment of a Governor of the Free Territory until requested by any member 
of the Council. U. N. Press Release SC/535. 


10-15 U. N.—CzecHosLovakia. Jan Papanek (Czechoslovakia) demanded in the Se- 
curity Council that the Council investigate the communist coup in his home- 
land. Secretary-General Lie shelved the 1100-word request on the ground 
that it was a non-governmental communication. N. Y. T., Mar. 11, 1948, 
p. 1. Text: p. 2. Czechoslovak Government informed the U. N. Mar. 13 of 
dismissal of Dr. Papanek as its permanent representative as of Mar. 10. Text 
of note: N. Y. 7., Mar. 14, 1948, p. 1. On Mar. 15 credentials of Vladimir 
Houdek were accepted. N.Y. T., Mar. 16, 1948, p. 12. 
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12-April 8 U.N. Security CounciL (Czechoslovak Question). 
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Chile sent letter to the 
Secretary-General calling on the Council to act in the Czechoslovak situation 
Text: U. N. Doc. 8/694; N. Y. T., Mar. 13, 1948, p. 4; D. 8S. B., Mar. 28, 1948, 
pp. 409-411. Text of additional note of Mar. 15 embodying Dr. Papanek’s 
presentation of his view of the situation: U. N. Doc. 8/696. Voted Mar. 17 
(9-2) to investigate the Communist coup in Czechoslovakia. N. Y. T., Mar. 
18, 1948, p. 1. Text of Russian, British and U. 8. statements: p. 20. Dr. 
Papanek appealed Mar. 22 to the U. N. to blame Russia for the coup, after 
which Sir Alexander Cadogan declared that the Communist sweep must be 
stopped. N.Y. T., Mar. 23, 1948, pp. 1,13. Excerpts from statements: p. 12. 
Summary of Dr. Papanek’s statement: U. N. B., Apr. 1, 1948, pp. 260-262. 
Chilean delegate accused Russia of being responsible and urged the Council 
to establish a committee to hear testimony of 6 Czech democratic leaders who 
left the country after the coup. Extracts: N. Y. T., Apr. 1, 1948, p. 4. 
Voted 9-0, with 2 abstentions to extend a formal invitation to the Czechoslovak 
Government to state its case. N. Y. T., Apr. 7, 1948, p. 13; U. N. B., Apr. 
15, 1948, p. 326. Text of resolution: U. N. Doc. 8/711; D. 8. B., Apr. 18, 1948, 
p- 517. Texts of letter of invitation and reply of rejection: U. N. Doc. 
8/718. 


15-16 F. A. O. Conference at Baguio, Philippine Republic, adopted constitution for 


South-East Asia Regional Organization. Recommended that seat of the 
organization should rotate every 2 years among member states. U. N. B.,, 
Apr. 1, 1948, p. 295. 


. N.—Unirep States. Signed headquarters loan agreement. U. N. B., Apr. 
1, 1948, p. 278. Text: U. S. 80th Cong., 2d session. S. J. Res. 212, pp. 4-8; 
Cong. Rec. (daily) June 18, 1948, p. 8911. 


21 U.N. FREEDOM OF INFORMATION CONFERENCE. Opened Mar. 23 at Geneva. 
Elected Carlos P. Romulo (Philippine Republic) as President. U.N. B., Apr. 
1, 1948, pp. 273-274. U. 8. delegation: D. S. B., Mar. 21, 1948, p. 378. 
Delegations: U. N. Doc. E/CONF.6/34/Rev. 2. Draft rules of procedure: 
U. N. Doc. E/CONF.6/3. Adopted Apr. 21 three conventions on (1) Gather- 
ing and International Transmission of News (2) Institution of the Inter- 
national Right of Correction and (3) Freedom of Information. U. N. Press 
Release SOC/479. Closed with adoption of committee report, which will be 
submitted to the Economic and Social Council. WN. Y. T., Apr. 22, 1948, p. 3; 
U. N. B., May 1, 1948, p. 349. Text of Final Act embodying texts of con- 
ventions, ete.: U. N. Doc. E/CONF.6/79; Dept. of State International Organi- 
zation and Conference Series IIT, 5. 


. N. TRADE AND EMPLOYMENT CONFERENCE. Fifty-three of the 57 nations 
represented at the conference [which opened Nov. 21, 1947] signed at 
Havana the charter for the establishment of the International Trade Organi- 
zation. U. N. B., May 1, 1948, p. 365. Argentina and Poland declined to 
sign; Turkey postponed signature due to absence of chief delegate and Ice- 
land could not sign, having been represented only by an observer. London 
Times, Mar. 25, 1948, p. 4; N. Y. T., Mar. 25, 1948, p. 1. Summary: p. 2. 
Some countries also signed protocols designed to bring the General Agreement 
on Trade and Tariffs into line with the I. T. O. Charter. P. 3. Text of Final 
Act, Charter and resolutions: U. N. Doc. E/CONF.2/78; Dept. of State Com- 
mercial Policy Series No. 113. 


. B. R. D.—Cuiz. The Bank approved 2 loans totalling $16,000,000. U.N. B. 
Apr. 15, 1948, p. 317. 
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25 I. C. J. (Corfu Channel Case). Rendered judgment rejecting preliminary objec- 
tion by Albania and set dates for filing briefs. N.Y. T., Mar. 26, 1948, p. 5; 
U. N. B., Apr. 15, 1948, pp. 334-335. 

27 U. N.—GrEEcE. Greece filed formal complaint against abductions of Greek 
children and their removal to Soviet-bloe countries. N. Y. T., Mar. 29, 1948, 
p. 7. Text: U. N. Press Release BAL/290. 


April, 1948 

5 U. N. Atomic ENERGY COMMISSION. Working Committee by vote of 9-2 voted 
to drop consideration of the Soviet proposals made in June, 1947 and ad- 
journed sine die. N.Y. T., Apr. 6, 1948, p. 12; U. N. B., Apr. 15, 1948, pp. 
314-315. Text of resolution: U. N. Doc. AEC/C.1/76. 


5-16 F. A. O. Council held 2d session in Washington. U. N. B., May 1, 1948, pp. 
375-377. Heads of delegations: U. N. Press Release FAQ/196. Voted that 
4th session of the Conference will open in Washington Nov. 15. U. N. Press 
Release FAO/213. Report on the meeting: U. N. B., May 1, 1948, pp. 375-377. 


5-23 U. N. SociAL CoMMIssION. Third session was held at Lake Success. Elected 
officers for 1948. U.N. B., Apr. 15, 1948, p. 302. Provisional agenda: U. N. 
Doc. E/CN.5/43/Rev. 1. Adopted resolution on the 12th requesting prepara- 
tion of a comprehensive convention unifying existing instruments for suppres- 
sion of traffic in women and children, ete. Text: U. N. Doc. E/CN.5/78. 
Adopted recommendations for the transfer to the U. N. of the functions 
exercised by the French Government under international agreement of May 
18, 1904 and international convention of May 4, 1910 for the suppression of 
white slave traffic, and international agreement of May 4, 1910 for suppression 
of obscene publications. Text: U. N. Doc. E/CN.5/98. Completed session 
by adopting 16-1, with minor changes the Rapporteur’s draft report. Text: 
U. N. Docs. E/CN.5/100 and E/779; EF. 8. C. O. R., 3d yr., 7th sess., Supp. 
No. 8. Article: U. N. B., May 15, 1948, pp. 416-418. List of documents 
considered at the session: U. N. Doc. E/CN.5/99. 


5-May 10 GeENnocipDE. Ad hoc Committee on Genocide met at Lake Success to prepare 
a draft convention. N. Y. T., Apr. 7, 1948, p. 11; U. N. B., Apr. 15, 1948, 
p. 302. Elected Mr. Maktos (U. 8.) as Chairman and Mr. Akzoul (Lebanon) 
as Rapporteur. U. N. Doc. E/AC.25/SR.1. Provisional agenda: U. N. Doe. 
E/AC.25/4. Committee adopted provisional definition of genocide. Text: 
U. N. Doc. E/AC.25/8R.3, pp. 10-11. Russia and Venezuela opposed estab- 
lishment of an international court to try cases of genocide. N.Y. T., Apr. 14, 
1948, p. 11. Session closed May 10. Text of report and draft convention: 
U. N. Doc. E/794. 


6-16 F. A. O. Specia) session of F. A. O. Conference was held in Washington and 
chose Sir Carl Berendsen (New Zealand) as chairman. U. N. Press Release 
FAO/197. Elected Norris E. Dodd (U. 8.) to succeed Sir John Boyd Orr as 
Director General and admitted Turkey and Ceylon as members. WN. Y. T., 
Apr. 15, 1948, p. 10; U. N. B., May 1, 1948, pp. 375, 388. 


7 W. H.O. World Health Organization came into official existence with notification 
that Mexico, Ukraine and Byelorussia had ratified the constitution. MN. Y. T., 
Apr. 8, 1948, p. 5; U. N. B., Apr. 15, 1948, p. 325. 


8 I. B. R. D.—Avustria. The Bank agreed to admit Austria which will have until 
Aug. 31 to accept. U. N. Press Release IB/51. 


8 I. M. F.—Avstria. The Fund agreed to admit Austria which will have until 
Aug. 31 to accept. U. N. Press Release IB/51. 
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10 U. N. Security Councit. Russia vetoed Italian application for membership. 
Burmese application was approved by the Council. N. Y. T., Apr. 11, 1948, 
p- 1; London Times, Apr. 12, 1948, p. 3; U. N. B., May 1, 1948, p. 367. 


12-20 U. N. TRANSPORT AND COMMUNICATIONS COMMISSION. Held 2d session at 
Geneva. Re-elected Jan J. Oyevaer (Netherlands) chairman. 12 of the 15 
members and 3 observers were present. U. N. Press Release EC/396. Mem- 

bers, advisers: U. N. Doc. E/CN.2/43. Revised provisional agenda: U. N. 

Doc. E/CN.2/18/Rev. 3. Report on the meeting: U. N. B., May 1, 1948, 

pp- 368-369. Text of report to Economic and Social Council: U. N. Doe. 

E/CN.2/45/Rev. 1; U. N. Doc. E/789; EF. 8S. C. O. R., 3d yr., 7th sess., Supp. 

No. 3. 


15 U. N.—I. M. F. Signed at Lake Success Protocol concerning entry into force 
of the agreement concerning relationship between them. U. N. Press Release 
IB/53. 


15 U. N. CONVENTIONAL ARMAMENTS COMMISSION. List of representatives and 
advisers to the Commission: U. N. Doc. 8/C.3/INF/1. 


15-19 EcoNoMIc COMMISSION FOR THE MIDDLE East. Ad hoc Committee for the pro- 
posed Commission held first meeting at Lake Success Apr. 15. U. N. Doc. 
E/AC.26/8R.1. The Committee decided to invite Afghanistan, Saudi Arabia, 
Syria, Yemen and Trans-Jordan to submit views before May 1 on the creation 
of the Commission. N. Y. T., Apr. 20, 1948, p. 5; U. N. Press Release EC/406. 
Ethiopian Ambassador at Washington sent memorandum the 19th to U. N. 
Secretary-General requesting that Ethiopia participate as a member of any 
economic commission of the Middle East that may be established and expressing 
the view that the terms of reference of such a regional commission should not 
include territories which are to be re-integrated into territory of one of 
the states members of the future commission. Text: U. N. Doc. E/AC.26/5. 


16-30 U. N. GENERAL ASSEMBLY. Special session on the Palestine problem opened 
the 16th at Lake Success. Elected José Arce (Argentina) as chairman. 
N.Y. T., Apr. 17, 1948, pp. 1, 4; London Times, Apr. 17, 1948, p. 3; U. N. B.,, 
May 1, 1948, p. 351. U.S. delegates: D. S. B., May 9, 1948, p. 594. Decided 
Apr. 19 to admit Burma. N. Y. T., Apr. 20, 1948, p. 13; London Times, 
Apr. 20, 1948, p. 3; U. N. B., May 1, 1948, p. 357. Agenda as approved: 
U. N. Doc. A/539. Text of draft trusteeship agreement for Palestine circu- 
lated as a working paper by the United States on the 20th: U. N. Doe. 
A/C.1/277; U. 8. Mission Press Release No. 436. Arab Higher Committee 
served notice that an independent Arab state in Palestine would be set up 
unless the U. N. guaranteed a temporary trusteeship in accordance with Arab 
demands. N. Y. T., Apr. 27, 1948, p. 1. Extracts: p. 3. Resolved to ask 
the Trusteeship Council to draft emergency steps to protect Jerusalem. pp. 3. 
Text of resolution: U. N. Doc. T/158; D. S. B., May 9, 1948, p. 591. Report 
of the Security Council’s Truce Commission was read to the Assembly’s 
Political and Security Committee the 30th. Text: N. Y. 7., May 1, 1948, 
p. 2; U. N. Doc. 8/732. 


19 W. H. O. Interim Commission transmitted a report on its activities to the 
U. N. Economie and Social Council. Text: U. N. Doc. E/786. 


19-30 F. A. O. Latin American Forestry and Forest Products Conference was held at 
Terresopolis, near Rio de Janeiro (one of a series sponsored by F. A. 0.). 
U. N. B., May 15, 1948, p. 420. Major recommendations: p. 421. 
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19-May 6 U.N. Economic AND EMPLOYMENT COMMISSION. Third session was held 


at Lake Success. U. N. B., May 1, 1948, p. 888. Agenda: U. N. Doe. 
E/CN.1/48/Rev. 1. At closing session officers were elected to serve for a year. 
Personnel: N. Y. T., May 7, 1948, p. 7. Report on session: U. N. Doce. 
E/790; E. 8. C. O. R., 3d yr. 7th sess., Supp. No. 1. 


21-May 5 U.N. TRUSTEESHIP CoUNCIL. Held 3d part of 2d session at Lake Success. 


21-May 


Provisional agenda: U. N. Doc. T/155. Adopted resolution concerning its re- 
sponsibilities with regard to the proposed Statute for the City of Jerusalem, 
together with draft Statute as elaborated by the Council. This resolution and 
Statute were forwarded to the General Assembly by the Secretary-General. 
Texts: U. N. Doc. A/541. Text of resolution: U. N. Doc. T/156; D. S. B., 
May 2, 1948, pp. 572, 578. Representatives of Jewish Agency and Arab 
Higher Committee agreed Apr. 28 to recommend to their peoples in Palestine 
that a truce should prevail to cover the old walled city of Jerusalem. Text of 
statement made by Mr. Sayre: N. ¥. T., Apr. 29, 1948, p. 1. Text of Arab 
proposal for truce: p. 14. Approved May 5 its report to the General As- 
sembly on the protection of Jerusalem. U. N. B., May 15, 1948, p. 405. 
Summary of conclusions and recommendations: p. 404. Text: U. N. Doe. 
A/544. 


7 U. N. Security Councit (India-Pakistan Question). Voted April 21 to 
enlarge mediation commission, set up Jan. 20, to 5 members and outlined 
proposals for a plebiscite. Text: U. N. Doc. 8/726; U. N. B., May 1, 1948, 
pp. 361-362. Belgium and Colombia were nominated to the commission Apr. 
23. N. Y. T., Apr. 24, 1948, p. 4. Other members are Argentina, Czecho- 
slovakia and United States. U. N. Press Release SC/613. 


22-24 I. C. J. Opened hearings the 22d on a request for an advisory opinion on 


the conditions governing admission to U. N. membership. N. Y. T., Apr. 23, 
1948, p. 7. Competence of the Court was challenged by Milan Bartos (Yugo- 
slavia). N. Y. T., Apr. 24, 1948, p. 5. Hearings ended the 24th with 
presentation of statements on behalf of Poland and Czechoslovakia also 
attacking the Court’s competence. N. Y. T., Apr. 25, 1948, p. 27. 


24 W. H. O.—UNITED States. U.S. note stated that the United States would re- 


frain for the time being, from naming observers to World Health Assembly 
meeting at Geneva, June 24, 1948. Text: D. S. B., May 2, 1948, p. 581. 


25 U. N. TRUSTEESHIP CoUNCIL. Permanent Soviet representative to the United Na- 


26-May 


26-May 


tions in a note to the Secretary-General announced that Semyon C. Tsarapkin had 
been named Russian member of the Council. U. N. B., May 15, 1948, p. 405; 
N. Y. T., Apr. 26, 1948, p. 1. Text: U. N. Doc. T/61/Add. 1. 


6 U. N. STaTIsTICAL COMMISSION. Held 3d session at Lake Success. Re- 
port: U. N. Docs. E/CN.3/50; E/795; E. 8. C. O. R. 3d yr., 7th sess., Supp. 
No. 5. 


8 EcONOMIC COMMISSION FoR Evropr. Third session was held at Geneva 
with representatives of 27 nations attending. Elected Anders Frihagen 
(Norway) as chairman. N.Y. T., Apr. 27, 1948, p.7; U. N. B., May 15, 1948, 
p. 393. Provisional agenda: U. N. Doc. E/ECE/66. On Apr. 30 the Russian 
delegate proposed that German economic agencies should speak for German 
interests before the Commission. N. Y. T., May 1, 1948, p. 4. Adopted an- 
nual report to Economic and Social Council. Text: U. N. Doc. E/791. Session 
closed May 8. WN. Y. T., May 9, 1948, p. 13. 
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MULTIPARTITE CONVENTIONS 


AMERICAN STATES, ORGANIZATION OF. Charter. Bogota, Apr. 30, 1948. 
Signatures and Text: N. Y. T., May 1, 1948, p. 16; D. S. B., May 23, 1948, pp. 666-673. 


CARIBBEAN COMMISSION. Washington, Oct. 30, 1946. 
Approval: 
United States. Mar. 5, 1948. D. S. B., Mar. 14, 1948, pp. 360-361. 


EUROPEAN ECONOMIC COOPERATION. Paris, Apr. 16, 1948. 
Signatures (16) and Text: Dept. of State Economic Cooperation Series 7; G. B. M. S. 
No. 4 (1948), Cmd. 7388. 


HEALTH ORGANIZATION. Constitution. New York, July 22, 1946. 
Ratifications: 
Afghanistan. U. N. B., May 1, 1948, p. 388. 
Australia. U. N. B., Feb. 15, 1948, p. 131. 
Byelorussia. U. N. Press Release H/213. E 
Czechoslovakia. Mar. 2, 1948. U.N. B., Mar. 15, 1948, p. 252. 
Denmark. Apr. 21, 1948. U. N. B., May 1, 1948, p. 388. 
Greece. Mar. 19, 1948. U.N. B., Apr. 1, 1948, p. 296. 
Mexico. Apr. 7, 1948. U.N. B., Apr. 15, 1948, p. 348. 
Soviet Russia. Mar. 25, 1948. U.N. B., Apr. 15, 1948, p. 348. 
Ukraine. U.N. Press Release H/202. 
List of members and non-members which had ratified as of Apr. 7: U. N. B., Apr. 
15, 1948, p. 325. 
Organization came into existence on Apr. 7, 1948. N.Y. T., Apr. 8, 1948, p. 5. 


INTER-AMERICAN RECIPROCAL ASSISTANCE. Rio de Janeiro, Sept. 2, 1947. 
Ratifications deposited: 
Colombia. Feb. 3, 1948. 
El Salvador. Mar. 15, 1948. 
Honduras. Feb. 5, 1948. 
Panama. Jan. 12, 1948. P. A. U. Bulletin, April, 1948, p. 228. 


MARITIME CONSULTATIVE ORGANIZATION. Constitution, Geneva, March 6, 1948. 
Signatures (18): U. N. B., Mar. 15, 1948, p. 239. 
Text: U. N. Doc. E/CONF.4/61; D. 8. B., Apr. 18, 1948, pp. 499-505. 


METEOROLOGICAL ORGANIZATION. Washington, Oct. 11, 1947. 
Signatures: U. N. Doc. E/CN.2/30, p. 2. 
Text: Canada Treaty Series, 1947, No. 34. 


MonEY ORDERS. Rio de Janeiro, Sept. 25, 1946. 
Ratification: 
United States, Feb. 27, 1947. 
Signatures (22). 
Text (English): 7. 7. A. S. 1682. 
Text (Spanish): P. A. U. Serie sobre Congresos y Conferencias No. 53, pp. 55-64. 


Narcotic Drua@s. Lake Success, Dec. 11, 1946. 
Came into force Feb. 3, 1948. U. N. Doc. E/575/Add. 1. 


PARCEL Post. Rio de Janeiro, Sept. 25, 1946. 
Text (Spanish): P. A. U. Serie sobre Congresos y Conferencias No. 53, pp. 65-73. 
Text: (English): T. J. A. S. 1681. 


PosTAL UNION OF THE AMERICAS AND SPAIN. Rio de Janeiro, Sept. 25, 1946. 
Signatures and Text (Spanish): P. A. U. Serie sobre Congresos y Conferencias 
No. 53, pp. 16-32. 


as 


CHRONICLE OF INTERNATIONAL EVENTS 689 


REFUGEE ORGANIZATION. Constitution. Flushing Meadow, N. Y., Dec. 15, 1946. 
Ratification deposited: 
Argentina. Mar. 18, 1948. U.N. B., Apr. 1, 1948, p. 296. 


TRADE ORGANIZATION. Charter. Havana, Mar. 24, 1948. 


Signatures and Text: U. N. Doc. E/CONF.2/78; Dept. of State Commercial Policy 
Series No. 113. 


U. N. E. 8. C. O. London, Nov. 16, 1945. 
Signature: 
Italy. Mar. 2, 1948. U.N. B., Mar. 15, 1948, p. 252. 


WESTERN EvROPEAN UNION. Brussels, March 17, 1948. 
Signatures: 
Great Britain, France, Belgium, Netherlands, Luxembourg. N. Y. T., Mar. 18, 
1948, pp. 1, 12; London Times, Mar. 18, 1948, p. 3. 
Text: D. S. B., May 9, 1948, pp. 600-602; G. B. M. S. No. 2 (1948), Cmd. 7367. 
WHALING. Protocol. Washington, Dec. 2, 1946. 
Promulgation: 
United States. Feb. 17, 1948. D. S. B., Mar. 7, 1948, p. 318. 
Acceptance (notification received) : 
France. Feb. 5, 1948. D. 8. B., Mar. 7, 1948, p. 318. 
French action was the last necessary to bring the Protocol into force. 
WHEAT AGREEMENT. Washington, March 6, 1948. 
Signatures (affixed up to and including Mar. 31, 1948) and Text: Cong. Rec. (daily) 
Apr. 30, 1948, pp. 5205-5210. 
Text: G. B. M. 8S. No. 3 (1948), Cmd. 7382; D. § 8. P., May, 1948, pp. 102-111. 


DorotHy R. DART 
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JUDICIAL DECISIONS 


By Wiuiam W. BisHop, JR. 
Of the Board of Editors 


INTERNATIONAL COURT OF JUSTICE 


International Court of Justice—Jurisdiction. 
THE CorFu CHANNEL CASE (PRELIMINARY OBJECTION ).* 
International Court of Justice. March 25, 1948. 


By an Application, transmitted to and filed in the Registry of the Court 
on May 22nd, 1947, under Article 40, paragraph 1, of the Statute, and 
Article 32, paragraph 2, of the Rules of Court, the Government of the 
United Kingdom of Great Britain and Northern Ireland instituted pro- 
ceedings before the Court against the Government of the People’s Republic 
of Albania. These proceedings concerned the incident which occurred in 
the Corfu Channel on October 22nd, 1946, when two British destroyers 
struck mines, the explosion of which caused damage to these vessels and 
heavy loss of life. 

It is stated in the Application that the subject of the dispute and the 
succinct statement of the facts and grounds on which the claim of the United 
Kingdom is based are to be found in a note dated December 9th, 1946, 
transmitted by the Government of the United Kingdom to the Albanian 
Government, a copy of which is attached to the Application. It is alleged 
in the Application that the Court has jurisdiction ‘‘under Article 36 (1) 
of its Statute as being a matter, which is one specially provided for the 
Charter of the United Nations, on the grounds: (a) that the Security 
Council of the United Nations, at the conclusion of proceedings in which 
it dealt with the dispute under Article 36 of the Charter, by a Resolution, 
decided to recommend both the Government of the United Kingdom and 
the Albanian Government to refer the present dispute to the International 
Court of Justice; (b) that the Albanian Government accepted the invita- 
tion of the Security Council under Article 32 of the Charter to participate 
in the discussion of the dispute and accepted the condition laid down by 
the Security Council, when conveying the invitation, that Albania accepts 
in the present case all the obligations which a Member of the United Na- 
tions would have to assume in a similar case; (c) that Article 25 of the 
Charter provides that the Members of the United Nations agree to accept 
and carry out the decisions of the Security Council in accordance with the 
present Charter.’’ 


* Text of opinion and of concurring opinion, digest of dissenting opinion. 
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Finally, it is stated in the Application that the purpose of the claim of 
the Government of the United Kingdom is to secure a decision of the Court 
that the Albanian Government is internationally responsible for the loss 
and injury resulting from the fact that two destroyers of the Royal Navy 
struck mines in Albanian territorial waters in the Corfu Channel, and 
to have the reparation or compensation due therefor from the Albanian 
Government determined by the Court. 

By a telegram of January 24th, 1947, the Albanian Government accepted 
the decision of the Security Council inviting it, in accordance with Article 
32 of the Charter, to participate, without a vote, in the proceedings with 
regard to the dispute, on condition that Albania should accept, in the 
present case, all the obligations which a Member of the United Nations 
would have to assume in a similar case. 

The Resolution of the Security Council of April 9th, 1947, to which the 
Application refers, is as follows: 


The Security Council having considered statements of representa- 
tives of the United Kingdom and Albania concerning a dispute be- 
tween the United Kingdom and Albania arising out of an incident on 
22nd October, 1946, in the Strait of Corfu in which two British ships 
were damaged by mines with resulting loss of life and injury to their 
crews recommends that the United Kingdom and Albanian Govern- 
ments should immediately refer the dispute to the International Court 
of Justice in accordance with the provisions of the Statute of the 
Court. 


Notice of the Application of the Government of the United Kingdom was 
given on May 22nd, 1947, by the Registrar of the Court, to the Albanian 
Government by telegram and by letter. On the same day, the Applica- 
tion was transmitted by the Registrar to the Secretary-General of the 
United Nations for communication in accordance with Article 40, para- 
graph 3, of the Statute. 

On June 23rd, 1947, the Registrar received from the Albanian Govern- 
ment, following upon a reminder addressed to the latter, a telegram ac- 
knowledging receipt of the letter and telegram of May 22nd, and announc- 
ing the despatch of a reply to these communications. 

On July 28rd, 1947, the Deputy-Registrar received from the hands of 
M. Kahreman YI1li, Albanian Minister in Paris, a letter from the Deputy- 
Minister of Foreign Affairs of Albania, dated at Tirana, July 2nd, 1947, 
which confirmed the receipt of the Application, and, after referring to the 
contents of that document, requested the Registrar 


“‘to be good enough to bring the following statement to the knowledge 
of the Court: 

“‘The Government of the People’s Republic of Albania finds itself ob- 
liged to observe : 


t 
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‘*1. That the Government of the United Kingdom, in instituting pro- 
ceedings before the Court, has not complied with the recommendation 
adopted by the Security Council on 9th April, 1947, whereby that body 
recommended ‘that the United Kingdom and Albanian Governments should 
immediately refer the dispute to the International Court of Justice in 
accordance with the provisions of the Statute of the Court.’ 

‘‘The Albanian Government considers that, according both to the 
Court’s Statute and to general international law, in the absence of an ac- 
ceptance by Albania of Article 36 of the Court’s Statute or of any other 
instrument of international law whereby the Albanian Government might 
have accepted the compulsory jurisdiction of the Court, the Government 
of the United Kingdom was not entitled to refer this dispute to the Court 
by unilateral application. 

‘*2. It would appear that the Government of the United Kingdom en- 
deavours to justify this proceeding by invoking Article 25 of the Charter 
of the United Nations. 

“‘There can, however, be no doubt that Article 25 of the Charter relates 
solely to decisions of the Security Council taken on the basis of the pro- 
visions of Chapter VII of the Charter and does not apply to reeommenda- 
tions made by the Council with reference to the pacific settlement of dis- 
putes, since such recommendations are not binding and consequently cannot 
afford an indirect basis for the compulsory jurisdiction of the Court, a 
jurisdiction which can only ensue from explicit declarations made by States 
Parties to the Statute of the Court, in accordance with Article 36, 3, of the 
Statute. 

‘*3. The Albanian Government considers that, according to the terms 
of the Security Council’s recommendation of 9th April, 1947, the Govern- 
ment of the United Kingdom, before bringing the case before the Inter- 
national Court of Justice, should have reached an understanding with the 
Albanian Government regarding the conditions under which the two Par- 
ties, proceeding in conformity with the Council’s reeommendation, should 
submit their dispute to the Court. 

‘‘The Albanian Government is therefore justified in its conclusion that 
the Government of the United Kingdom has not proceeded in conformity 
with the Council’s recommendation, with the Statute of the Court or with 
the recognized principles of international law. 

‘“In these circumstances, the Albanian Government would be within its 
rights in holding that the Government of the United Kingdom was not 
entitled to bring the case before the Court by unilateral application, with- 
out first concluding a special agreement with the Albanian Government. 

‘‘4. The Albanian Government, for its part, fully accepts the recom- 
mendation of the Security Council. 

‘*Profoundly convinced of the justice of its case, resolved to neglect no 
opportunity of giving evidence of its devotion to the principles of friendly 
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collaboration between nations and of the pacific settlement of disputes, it 
is prepared, notwithstanding this irregularity in the action taken by the 
Government of the United Kingdom, to appear before the Court. 

‘‘Nevertheless, the Albanian Government makes the most explicit reser- 
vations respecting the manner in which the Government of the United 
Kingdom has brought the case before the Court in application of the 
Council’s recommendations and more especially respecting the interpre- 
tation which that Government has sought to place on Article 25 of the 
Charter with reference to the binding character of the Security Council’s 
recommendations. The Albanian Government wishes to emphasize that its 
acceptance of the Court’s jurisdiction for this case cannot constitute a 
precedent for the future. 

‘* Accordingly, the Government of the People’s Republic of Albania has 
the honour to inform you that it appoints as its Agent, in accordance with 
Article 35, paragraph 3, of the Rules of Court, M. Kahreman Y1li, Minis- 
ter Plenipotentiary of Albania in Paris, whose address for service at the 
seat of the Court is the Legation of the Federal People’s Republic of 
Yugoslavia at The Hague.’’ 


A copy of this letter, which had been handed to the Registry by the 
Agent for the Albanian Government, was transmitted, on July 24th, to the 
Agent for the Government of the United Kingdom. 

On July 31st, 1947, the President of the Court, as the Court was not 


sitting, made an Order, in which, after ascertaining the views of the Parties 
with regard to questions of procedure, it was stated: 


Whereas on July 23rd, 1947, a note signed by the Deputy-Minister 
for Foreign Affairs was filed with the Registry on behalf of the Gov- 
ernment of the People’s Republic of Albania, in response to the Ap- 
plication of the Government of the United Kingdom; 

Whereas, in this note, the Albanian Government declares inter alia 
that the Government of the United Kingdom, in bringing the case be- 
fore the Court by unilateral application, has not proceeded in con- 
formity with the recommendation of the Security Council of April 
9th, 1947, or with the Statute of the Court or the recognized principles 
of international law, and that, accordingly, the Albanian Government 
would be within its rights in holding that the Government of the 
United Kingdom was not entitled to bring the case before the Court 
without first concluding a special agreement with the Albanian Gov- 
ernment, but whereas the Albanian Government, fully accepting for 
its part the recommendation of the Security Council, is prepared, not- 
withstanding this irregularity and in evidence of its devotion to the 
principles of friendly collaboration between nations and of the pacific 
settlement of disputes, to appear before the Court; 

Whereas the note above mentioned gives notice of the appointment 
as Agent for the Albanian Government of M. Kahreman Y1lli, Minis- 
ter Plenipotentiary of Albania in Paris, and of his address for service 
at The Hague; 
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Whereas, having regard to the Resolution of the Security Council 
of April 9th, 1947, the said note of the Albanian Government may be 
regarded as constituting the document mentioned in Article 36 of the 
Rules of Court; 


In the Order, the time-limits were fixed as follows: the Ist October, 
1947, for the presentation of the Memorial of the United Kingdom, and 
the 10th December, 1947, for the presentation of the Counter-Memorial of 
Albania. 

The Memorial of the United Kingdom, presented within the time-limit 
fixed by the Order, contains statements and submissions with regard to the 
incidents which occurred on October 22nd, 1946, in the Corfu Channel. 
These statements and submissions develop the points indicated in the Ap- 
plication as constituting the claim of the United Kingdom. 

Within the time-limit fixed for the presentation of the Counter-Memorial, 
the Agent for the Albanian Government, by a document dated December 
Ist and filed in the Registry on December 9th, submitted a Preliminary 
Objection to the Application on the ground of inadmissibility, based upon 
the following statements: 


I. The facts: 


(1) The Security Council, in a Resolution adopted on April 9th 
last, recommended that the United Kingdom and Albanian Govern- 
ments should immediately refer the dispute between them arising out of 
an incident on October 22nd, 1946, in the Strait of Corfu, to the Inter- 
national Court of Justice, in accordance with the provisions of the 
Statute of the Court; 

(2) contrary to this recommendation, the United Kingdom Govern- 
ment, alone and without any agreement with the Albanian Government, 
approached the Court on May 13th last. By proceeding thus unilater- 
ally, the Government of the United Kingdom brought an Application 
before the Court; 

(3) on July 2nd last, the Albanian Government made to the Court 
most explicit reservations respecting the manner in which the Govern- 
ment of the United Kingdom had brought the case before the Court, 
but, subject to these reservations, stated that it was prepared to appear 
before the Court; 

(4) on the other hand, the Albanian Government, in its letter of 
July 2nd last addressed to the Court, fully accepted the Security 
Council’s recommendation of April 9th last, as far as it was concerned, 
and observed that, to bring their case before the Court, the two 
Governments should have reached an understanding in conformity 
with the Security Council’s recommendation and in accordance with 
the provisions of the Court’s Statute. 


II. The Law: 


(1) According to Article 36, paragraph 1, of the Court’s Statute, its 
jurisdiction ‘comprises all cases which the parties refer to it and all 
matters specially provided for in the Charter of the United Nations 
or in treaties and conventions in force’. According to Article 40, 
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paragraph 1, of the Statute, ‘cases are brought before the Court, as the 
case may be, either by the notification of the special agreement or by 
a written application. . .’ 

(2) The Albanian Government not being bound by any treaty or 
convention in force to submit its dispute with the United Kingdom 
Government to the Court, it follows that, in accordance with the pro- 
visions of the Statute of the Court, only both parties to this dispute 
ean validly do so. 

If this is so, the case must be brought before the Court by the 
notification of the special agreement, and not by an application. 

(3) In its Application of May 138th last, the United Kingdom 
Government invokes no treaty or convention nor does it claim that the 
parties are submitting their dispute to the Court in accordance with 
the provisions of the Statute. 

The United Kingdom Government maintains that this is a ‘‘matter, 
which is one specially provided for in the Charter of the United 
Nations, on the grounds: (a) that the Security Council of the United 
Nations, at the conclusion of proceedings in which it dealt with the 
dispute under Article 36 of the Charter, by a Resolution, of which 
a copy forms Annex 2 to this Application, decided to recommend both 
the Government of the United Kingdom and the Albanian Government 
to refer the present dispute to the International Court of Justice; (b) 
that the Albanian Government accepted the invitation of the Security 
Council under Article 32 of the Charter to participate in the discussion 
of the dispute and accepted the condition laid down by the Security 
Council, when conveying the invitation, that Albania accepts in the 
present case all the obligations which a Member of the United Nations 
would have to assume in a similar case. (A copy of the invitation 
of the Security Council and of the Albanian Government’s reply 
thereto form Annex 3 to the present Application); (c) that Article 
25 of the Charter provides that the Members of the United Nations 
agree to accept and carry out the decisions of the Security Council 
in accordance with the present Charter.’’ (See letter from the Agent 
of the Government of the United Kingdom of Great Britain and 
Northern Ireland, dated May 13th, 1947.) 

As regards these reasons given by the United Kingdom Govern- 
ment, the Albanian Government has the honour to make the following 
observations : 

Ad (a) The Security Council, in its Resolution of April 9th last, 
only recommended ‘the United Kingdom and Albanian Governments’ 
to refer their dispute to the International Court of Justice in ac- 
cordance with the provisions of the Statute of the Court. 

Such a recommendation certainly cannot ipso facto constitute a 
matter specially provided for in the Charter of the United Nations 
to which the Court’s jurisdiction extends. Nothing in the Charter of 
the United Nations provides for such a case; 

ad (b) In complying with the invitation given by the Secretary- 
General ad interim of the United Nations on January 20th last, the 
Albanian Government only accepted ‘‘in the present case all the 
obligations which a Member of the United Nations would have to 
assume in a similar case,’’ within the meaning of Article 32 of the 
Charter. 
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As it was a recommendation, the obligations cannot ipso facto 
constitute a matter specially provided for in the Charter of the United 
Nations with a view to the Court’s compulsory jurisdiction. 

As a result of rights and obligations assumed by them in the Charter, 
Members of the United Nations are never bound to appear before the 
Court without any other procedure, namely, without having duly and 
expressly accepted the Court’s jurisdiction in conformity with the 
provisions of its Statute; 

ad (c) The Seeurity Council’s Resolution of April 9th last contains 
a recommendation which, in conformity with the Charter of the 
United Nations, has no binding force for the Governments of Albania 
and the United Kingdom without their consent and acceptance. 
Moreover, according to the very terms of the Resolution, the two 
Governments must proceed in conformity with the provisions of the 
Statute of the Court in order that they may submit their dispute to it. 

The said Resolution of the Security Council cannot, in conformity 
with the Charter of the United Nations and with the provisions of the 
Statute of the Court, be considered to be a decision of the Security 
Council, such as would on the one hand oblige both parties, ipso facto 
and without any other step, to appear before the International Court of 
Justice, and such as would, on the other hand, authorize them to ap- 
proach the International Court of Justice without regard to the pro- 
visions of the Statute of the Court. 

To sum up the foregoing observations, the Albanian Government 
asserts that neither the said Resolution of April 9th last, nor the said 
declaration of the Albanian Government of 20th January last, nor yet 
Article 25 of the Charter, can, whether taken separately or conjointly, 
be relied on as imposing the Court’s compulsory jurisdiction on the 
Albanian Government in the present case. 


III. Conelusions: 


May it please the Court to proceed in conformity with Article 62 of 
the Rules of Court, 

to place on record that, in accepting the Security Council’s recom- 
mendation, the Albanian Government is only obliged to submit the 
above-mentioned dispute to the Court in accordance with the provisions 
of the Statute of the Court, 

and to give judgment that the Application of May 13th last ad- 
dressed to the Court by the Government of the United Kingdom against 
the Government of the People’s Republie of Albania, is inadmissible, 
the United Kingdom Government having submitted the said Applica- 
tion contrary to the provisions of Article 40, paragraph 1, and of 
Article 36, paragraph 1, of the Statute of the Court. 


The Albanian Preliminary Objection was transmitted, on December 9th, 
to the Agent for the United Kingdom and was communicated on December 
11th to the Members of the United Nations, pursuant to the provisions of 
Article 63 of the Statute. 

By an Order, made on December 10th, 1947, the President of the Court, 
as the Court was not sitting, fixed January 20th, 1948, as the time-limit for 
the presentation by the Government of the United Kingdom of a written 
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statement of its observations and submissions in regard to the Preliminary 
Objection. 

This statement, dated January 19th, 1948, and received in the Registry 
on the same date, contains, in addition to a number of arguments, the 
following statements and submissions : 


(a) It [the Government of the United Kingdom] has fully complied with 
the recommendation of the Security Council immediately to refer 
the dispute to the Court. It did so in its Application of 13th May, 
1947, which fully and clearly indicated the subject of the dispute, 
and the parties, in accordance with Article 40 (1) of the Statute 

of the Court and Article 32 (2) of the Rules of Court. 

(b) The Government of Albania, after delivery of the United Kingdom 
Application, stated in its letter of 2nd July, 1947, that it fully ac- 
cepted the recommendation of the Security Council, and that it 
was prepared to appear before the Court and to accept its jurisdic- 
tion in this case. 

(c) This Albanian letter, coupled with the Resolution of the Security 
Council of 9th April, 1947, was accepted by the President of the 
Court as a document which satisfied the conditions laid down by 
the Security Council for the appearance before the Court of a State 
not party to the Statute. (See Resolution of the Security Council 
of 15th October, 1946, under which a State not party to the Statute 
may make a ‘particular declaration’ accepting the jurisdiction of 
the Court in respect of a particular dispute only.) 

(d) In these circumstances the jurisdiction of the Court to make the 
Order of 31st July, 1947, and to proceed with the trial of this dis- 
pute is fully established. Under Article 36 (1) of the Statute, 
the jurisdiction of the Court comprises all cases which the parties 
refer to it, and there is no dispute which States entitled to appear 
before the Court cannot refer to it. . . . The parties have clearly 
referred the present dispute by the above-mentioned documents 
(namely, the United Kingdom Application of 13th May, 1947, 
and the Albanian letter of 2nd July, 1947), which, whether or not 
they constitute a ‘special agreement’, at least constitute a ‘ref- 
erence’. A special agreement is not necessary. . 

(e) Article 40 of the Statute merely defines the formal basis for action 
by the Court in a case where jurisdiction is established by Article 
36 (1). There is nothing in the Statute or the Rules of Court 
which prevents the proceedings being formally instituted by ap- 
plication, even though the jurisdiction of the Court is established 
by a ‘reference’ by the parties or by a ‘special agreement’. <Ac- 
cordingly the Government of the United Kingdom, in bringing this 
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matter before the Court by application, has, it is submitted, pro- 
ceeded correctly... . 

(f) Further, there has been, in fact, an agreement between the parties 
constituted by the acceptance of the jurisdiction on the part of the 
Government of the United Kingdom in compliance with the Resolu- 
tion of the Security Council of 9th April, 1947 (as evidenced by 
its Application of 13th May, 1947), followed by an acceptance of the 
jurisdiction on the part of the Government of Albania in its letter 
of 2nd July, 1947, to refer (without prejudice to the Albanian 
Government’s view as to the interpretation of Article 25 of the 
Charter) to the Court the issues defined in the Application. This 
agreement possesses all the essentials of a ‘special agreement’ and 
conforms fully with Article 40 of the Statute. . . 

(g) Even if (which is not admitted) there was any formal irregularity 
in the mode of the commencement of the present proceedings, this 
irregularity has been cured, because the Albanian Government by 
its letter of 2nd July, 1947, has waived any possible objection and 
has consented to the jurisdiction of the Court. An irregularity in 
the manner in which a case is introduced may be cured by subse- 
quent events... . 

(kh) Having once consented to the jurisdiction, the Albanian Govern- 
ment cannot afterwards withdraw its consent. . . 

(7) The President’s Order of 31st July, 1947, clearly proceeded upon the 
basis that the Albanian Government had definitely accepted the 
jurisdiction, as was, in fact, the case. It is not competent for the 
Albanian Government to reopen the question of jurisdiction. 


**12. In view of the circumstances above referred to, which constitute, in 
the submission of the Government of the United Kingdom, a clear ac- 
ceptance by Albania of the jurisdiction of the Court, the Government of the 
United Kingdom has not, in these Observations, set forth arguments on the 
applicability of Article 25 of the Charter. However, the Government of 
the United Kingdom must reserve the right, if necessary, to invoke the 
jurisdiction of the Court on the grounds set forth in its original Applica- 
tion.’’ 

In conclusion, the Government of the United Kingdom ‘‘submits to the 
Court :— 


(a) that the preliminary objection submitted by the Government of Al- 
bania should be dismissed, 

(b) that the Government of Albania should be directed to comply with 
the terms of the President’s Order of 31st July, 1947, and to deliver 
a Counter-Memorial on the merits of the dispute without further 
delay.’’ 
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As the Court did not have upon the Bench a judge of Albanian nation- 
ality, the Albanian Government availed itself of the right provided by 
Article 31 of paragraph 2, of the Statute, and designated Dr. Igor Daxner, 
President of a Chamber of the Supreme Court of Czechoslovakia, as judge 
ad hoc. 

In the course of public sittings, held on February 26th, 27th and 28th, 
and on March Ist, 2nd and 5th, 1948, the Court heard oral arguments on 
behalf of the respective parties: M. Kahreman Y1li, Agent, and Professor 
Vochoé, Counsel, for Albania; and Mr. W. E. Beckett, Agent, and Sir 
Hartley Shaweross, Counsel, for the United Kingdom. On being ques- 
tioned by the President before the close of the hearing, the Agent for the 
Albanian Government declared that the submissions presented in the Al- 
banian Preliminary Objection of December 9th, 1947, were final submis- 
sions; a similar declaration was made on behalf of the Agent for the Gov- 
ernment of the United Kingdom with regard to the submissions in the 
Observations of the United Kingdom of January 19th, 1948. 

Documents in support were filed as annexes to the Application and Me- 
morial of the United Kingdom Government, to the Preliminary Objection 
of the Albanian Government and to the Observations of the United King- 
dom Government in regard to this Preliminary Objection, as well as in 
view of the oral proceedings. 

The above being the state of the proceedings, the Court must now 
adjudicate upon the Preliminary Objection raised on behalf of the Gov- 
ernment of the People’s Republic of Albania. 


In the written submissions, which it confirmed orally at the hearing on 
March 5th, 1948, the Albanian Government requests the Court 


“‘the place on record that the Albanian Government, in accepting the 
Security Council’s recommendation, is only obliged to submit the above- 
mentioned dispute to the Court in accordance with the provisions of the 
Statute of the Court,’’ 


and 


“‘to give judgment that the Application of May 13th last, addressed to 
the Court by the Government of the United Kingdom against the Govern- 
ment of the People’s Republic of Albania, is inadmissible, the Government 
of the United Kingdom having submitted the said Application contrary 
to the provisions of Article 40, paragraph 1, and Article 36, paragraph 1, 
of the Statute of the Court.’’ 

The first submission relates to the Resolution of April 9th, 1947, in which 
the Security Council recommended ‘‘that the United Kingdom and Al- 
banian Governments should immediately refer this dispute to the Inter- 
national Court of Justice in accordance with the provisions of the Statute 
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of the Court.’’ The Albanian Government accepted this recommendation 
and on the basis of its acceptance recognizes its obligation to refer the 
dispute to the Court in accordance with the provisions of the Statute. It 
is true that this obligation could only be fulfilled in acordance with the 
provisions of the Statute. In recognizing this fact in accordance with the 
request of the Albanian Government, the Court points out that that Gov- 
ernment subsequently contracted other engagements, the date and exact 
scope of which will be established later. 

The second submission of the Albanian Government, which is disputed 
by the Government of the United Kingdom, appears to constitute an ob- 
jection on the ground of the inadmissibility of the Application. The in- 
tention of the Albanian Government, however, seems to be somewhat lack- 
ing in precision in this respect. When it refers, in its submissions, to 
Article 40, paragraph 1, of the Statute of the Court, the Albanian Govern- 
ment appears merely to have in mind a procedural irregularity resulting 
from the fact that the main proceedings were instituted by means of an 
application instead of by a special agreement concluded beforehand. The 
Albanian Government, however, also refers to Article 36, paragraph 1, of 
the Statute, a provision which relates exclusively to the jurisdiction of the 
Court ; and the criticisms which are directed against the Application of the 
United Kingdom in the text of the Preliminary Objection, relate to an 
alleged lack of compulsory jurisdiction as well as to the formal admissibility 
of the Application. 

This argument may be explained by the connexion which the United 
Kingdom Government, for its part, had made between the institution of 
proceedings by application and the existence, alleged by it in this case, of 
compulsory jurisdiction. 

In support of its Application, the Government of the United Kingdom 
invoked certain provisions of the Charter of the United Nations and of the 
Statute of the Court to establish the existence of a case of compulsory 
jurisdiction. The Court does not consider that it needs to express an 
opinion on this point, since, as will be pointed out, the letter of July 2nd, 
1947, addressed by the Albanian Government to the Court, constitutes a 
voluntary acceptance of its jurisdiction. 

The letter of July 2nd, 1947, in spite of the reservation stated therein, 
the exact scope of which will be considered later, removes all difficulties 
concerning the question of the admissibility of the Application and the 
question of the jurisdiction of the Court. 

With respect to the first point, the Albanian Government, while declaring 
on the one hand that it ‘‘would be within its rights in holding that the 
Government of the United Kingdom was not entitled to bring the case 
before the International Court by unilateral application, without first con- 
cluding a special agreement with the Albanian Government,’’ states, on 
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the other hand, that ‘‘it is prepared, notwithstanding this irregularity in 
the action taken by the Government of the United Kingdom, to appear 
before the Court.’’ This language used by the Albanian Government 
cannot be understood otherwise than as a waiver of the right subsequently 
to raise an objection directed against the admissibility of the Application 
founded on the alleged procedural irregularity of that instrument. 

The letter of July 2nd, 1947, is no less decisive as regards the question 
of the Court’s jurisdiction. Not only does the Albanian Government, 
which had already assumed certain obligations towards the Security Coun- 
ceil by its telegram of January 24th, 1947, declare in that letter that it 
‘‘fully accepts the recommendation of the Security Couneil’’ to the effect 
that the dispute should be referred to the Court in accordance with the 
provisions of the Court’s Statute, but, after stating that it is ‘‘ profoundly 
convinced of the justice of its case,’’ it accepts in precise terms ‘‘the juris- 
diction of the Court for this case.’’ The letter of July 2nd, therefore, in 
the opinion of the Court, constitutes a voluntary and indisputable ac- 
eeptance of the Court’s jurisdiction. 

While the consent of the parties confers jurisdiction on the Court, 
neither the Statute nor the Rules require that this consent should be ex- 
pressed in any particular form. 

The Albanian contention that the Application cannot be entertained 
because it has been filed contrary to the provisions of Article 40, paragraph 
1, and of Article 36, paragraph 1, of the Court’s Statute, is essentially 
founded on the assumption that the institution of proceedings by applica- 
tion is only possible where compulsory jurisdiction exists and that, where it 
does not, proceedings can only be instituted by special agreement. 

This is a mere assertion which is not justified by either of the texts 
cited. Article 32, paragraph 2, of the Rules does not require the Ap- 
plicant, as an absolute necessity, but only ‘‘as far as possible,’’ to specify 
in the application the provision on which he founds the jurisdiction of the 
Court. It clearly implies, both by its actual terms and by the reasons 
underlying it, that the institution of proceedings by application is not 
exclusively reserved for the domain of compulsory jurisdiction. 

In submitting the case by means of an Application, the Government of 
the United Kingdom gave the Albanian Government the opportunity of 
accepting the jurisdiction of the Court. This acceptance was given in the 
Albanian Government’s letter of July 2nd, 1947. 

Besides, separate action of this kind was in keeping with the respective 
positions of the parties in proceedings where there is in fact a claimant, 
the United Kingdom, and a defendant, Albania. 

Furthermore, there is nothing to prevent the acceptance of jurisdiction, 
as in the present case, from being effected by two separate and successive 
acts, instead of jointly and beforehand by a special agreement. As the 
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Permanent Court of International Justice has said in its Judgment No. 
12, of April 26th, 1928, page 23: ‘‘The acceptance by a State of the Court’s 
jurisdiction in a particular case is not, under the Statute, subordinated 
to the observance of certain forms, such as, for instance, the previous con- 
clusion of a special agreement.”’ 

The Security Council’s recommendation has been relied upon to support 
opposite conclusions. But, in the first place, though this recommendation 
clearly indicates that the bringing of the case before the Court requires 
action on the part of the parties, it does not specify that this action must 
be taken jointly, and, in the second place, the method of submitting the 
ease to the Court is regulated by the texts governing the working of the 
Court as was pointed out by the Security Council in its recommendation. 

The Court cannot therefore hold to be irregular a proceeding which is 
not precluded by any provision in these texts. 

The scope of the reservation formulated in the letter of July 2nd, 1947, 
has still to be considered. The reservation is as follows: ‘‘ Nevertheless, 
the Albanian Government makes the most explicit reservations respecting 
the manner in which the Government of the United Kingdom has brought 
the case before the Court in application of the Security Council’s recom- 
mendation and more especially respecting the interpretation which that 
Government has sought to place on Article 25 of the Charter with reference 
to the binding character of the Security Council’s recommendations. The 
Albanian Government wishes to emphasize that its acceptance of the 
Court’s jurisdiction for this case cannot constitute a precedent for the 
future.”’ 

This reservation is the only limit set by the Albanian Government either 
to its acceptance of the Court’s jurisdiction, or to its abandonment of any 
objection to the admissibility of the proceedings. It is for the Court to 
decide, with binding force as between the parties, what is the interpreta- 
tion of the letter of July 2nd, 1947. It is clear that the reservation con- 
tained in the letter is intended only to maintain a principle and to prevent 
the establishment of a precedent as regards the future. The Albanian 
Government makes its reservations—both as to the manner in which the 
United Kingdom Government has instituted the proceedings, and as to the 
interpretation which that Government claimed to give to Article 25 of the 
Charter with a view to establishing the Court’s compulsory jurisdiction— 
not for the purposes of the present proceedings, but in order to retain 
complete freedom of decision in the future. It is clear that no question of 
a precedent could arise unless the letter signified in the present case the 
acceptance of the Court’s jurisdiction on the merits. 

The reservation in the letter of July 2nd, 1947, therefore does not enable 
Albania to raise a preliminary objection based on an irregularity of pro- 
cedure, or to dispute thereafter the Court’s jurisdiction on the merits. 
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For THESE REASONS, 


while placing on record the declaration contained in the first submission 
of the Albanian Government, but subject to the explicit reservation of the 
obligations assumed by that Government in its letter of July 2nd, 1947, 


THE Court, 
by fifteen votes against one, 


(1) rejects the Preliminary Objection submitted by the Albanian 
Government on December 9th, 1947; 

(2) decides that proceedings on the merits shall continue and fixes the 
time-limits for the filing of subsequent pleadings as follows: 


(a) for the Counter-Memorial of the Albanian Government, Tuesday, 
June 15th, 1948; 

(b) for the Reply of the United Kingdom Government, Monday, Au- 
gust 2nd, 1948; 

(c) for the Rejoinder of the Albanian Government, Monday, Septem- 
ber 20th, 1948. 


The present judgment has been drafted in French and English, the 
French text being authoritative. 

Done at the Peace Palace, The Hague, this twenty-fifth day of March, 
one thousand nine hundred and forty-eight, in three copies, one of which 
shall be placed in the archives of the Court and the others delivered to the 
Governments of the People’s Republic of Albania and of the United King- 
dom of Great Britain and Northern Ireland respectively. 


(Signed) J. G. GUERRERO, 
President. 
(Signed) Epvarp Hamsro, 
Registrar. 


Judges BAsDEVANT, ALVAREZ, WINIARSKI, ZoriciC, DE VisscHER, BADAWI 
PasHa, Kryuov, whilst concurring in the judgment of the Court, have 
availed themselves of the right conferred on them by Article 57 of the 
Statute and appended to the judgment a statement of their separate 
opinion. 

M. Daxner, Judge ad hoc, declaring that he is unable to concur in the 
judgment of the Court, has availed himself of the right conferred on him 
by Article 57 of the Statute and appended to the judgment a statement of 
his separate opinion. 

(Initralled) J. G. G. 
(Initialled) E. H. 
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SEPARATE OPINION BY JUDGES BASDEVANT, ALVAREZ, 
WINIARSKI, ZORICIC, DE VISSCHER, BADAWI PASHA 
AND KRYLOV 


Translation. | 


Whilst concurring in the judgment of the Court, we feel obliged to state 
that we should have wished the Court to have passed upon the merits of 
the claim of the Government of the United Kingdom to treat the present 
ease as one falling within the compulsory jurisdiction of the Court. Since 
the Application was based upon this claim and since the claim, if well- 
founded, would, in itself, have justified recourse to this method of insti- 
tuting proceedings without there having been any need to consider the 
effect of the letter of July 2nd, 1947, it appears to us that, logically, the 
question of compulsory jurisdiction falls to be dealt with first of all. 

This question has been discussed at length both in the pleadings and dur- 
ing the oral proceedings. It arose because we were faced here with a 
procedure which, regarded as a whole, is the outcome of an innovation in 
the Charter of the United Nations. Under the régime of the Charter, the 
rule holds good that the jurisdiction of the International Court of Justice, 
as of the Permanent Court of International Justice before it, depends on 
the consent of the States parties to a dispute. But Article 36 of the Char- 
ter has made it possible for the Security Council to recommend the parties 
to refer their dispute to the International Court of Justice in accordance 
with the provisions of the Court’s Statute. The Security Council, for 
the first time, availed itself of this power on April 9th, 1947. The con- 
tentious procedure, recourse to which the Security Council thus recom- 
mended, involves, in order that the Court may be seized of the case, cer- 
tain action by the parties or, possibly, by one of them. Faced with this 
new solution, the Governments concerned had different views as to the 
effect of the recommendation and, consequently, as to the method to be 
adopted in bringing the case before the Court. 

The Government of the United Kingdom held, on various grounds de- 
duced by it from the provisions of the Charter and Statute, that this was 
a new case where the compulsory jurisdiction of the Court existed. Ac- 
cordingly, it instituted proceedings by Application and cited in its Appli- 
cation the provisions of the Charter and Statute on which it founded the 
Court’s jurisdiction. 

The arguments presented on behalf of the United Kingdom to establish 
that this was a new case of compulsory jurisdiction—which arguments the 
Agent and Counsel for the Albanian Government sought to refute—have 
not convinced us. In particular, having regard (1) to the normal mean- 
ing of the word recommendation, a meaning which this word has retained 
in diplomatic language, as is borne out by the practice of the Pan-Ameri- 
ean Conferences, of the League of Nations, of the International Labour 
Organization, etc., (2) to the general structure of the Charter and of the 
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Statute which founds the jurisdiction of the Court on the consent of States, 
and (3) to the terms used in Article 36, paragraph 3, of the Charter and 
to its object which is to remind the Security Council that legal disputes 
should normally be decided by judicial methods, it appears impossible to 
us to accept an interpretation according to which this article, without ex- 
plicitly saying so, has introduced more or less surreptitiously, a new case 
of compulsory jurisdiction. 

On this point, the view maintained on behalf of the Albanian Govern- 
ment appears to us well-founded, but when that Government claims to 
argue therefrom that in this case the institution of proceedings by appli- 
cation was irregular, then we are unable, for the reasons given in the 
judgment, to accept this argument. 


Extracts from dissenting opinion of Dr. Igor Daxner, Judge ad hoc: 


‘‘T am unable to concur in the present judgment on the Preliminary Ob- 
jection submitted by the Government of the People’s Republic of Albania 
in the Corfu Channel case... . 

‘‘It was contended by the Government of the United Kingdom that the 
recommendation made by the Security Council under Chapter VI of the 
Charter, and more particularly under Article 36, paragraph 3, is ipso facto 
obligatory for the parties to whom it is addressed. The compulsory juris- 
diction of the Court would thus be established in virtue of the recommenda- 
tion of 9th April for the United Kingdom and Albania in the present case. 
Special stress was laid in this connexion by the representative of the United 
Kingdom on Article 25 of the Charter, the recommendation under Article 
36 (3) of the Charter being construed in virtue of Article 24 (2) of the 
Charter as decisions of the Security Council of obligatory character. 

“In my opinion such a construction of Article 25 of the Charter, and in 
general, the obligatory character of a recommendation under Article 36 (3) 
of the Charter, is inadmissible. 

“‘The term ‘recommendation’ as used by the Charter is by no means a 
new one. It appeared especially in the Covenant of the League of Nations. 
The voluntary and not obligatory character of a recommendation made by 
the Council of the League, even unanimously, was expressly defined in 
Advisory Opinion No. 12 of the Permanent Court (pp. 27-28)... . 


“The travaux préparatoires of the San Francisco Conference establish 
also that Article 25 of the Charter must not be applied indifferently as 
meaning ipso facto ‘obligatory decisions.’ . 

“The character of recommendations made by the Security Council under 
Chapter VI of the Charter being purely voluntary, it is evident also that 
the recommendation, addressed under Article 36 (3) of the Charter by the 
Security Council to the Governments of the United Kingdom and Albania 
on 9th April, 1947, could not involve any obligation for both Governments 
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to go before the Court and that no question whatsoever of the compulsory 
jurisdiction of the Court can be raised in the present case in virtue of 
Article 36 (3) or any other article of the Charter. 


** According to Article 40 (1) of the Statute, ‘cases are brought before 
the Court, as the case may be, either by the notification of the special agree- 
ment, or by written application.’ There was no question whatsoever of a 
special agreement between the Governments of Albania and of the United 
Kingdom, not even if the term special agreement should be construed as 
a concluding fact or in some other non-formal way. . . . Was then the 
United Kingdom Government justified in bringing the case before the 
Court by means of a ‘written application’? Article 40 of the Statute does 
not itself say expressly which is the case for application. But it should not 
be difficult to understand that this is the procedure when there is com- 
pulsory jurisdiction. . . . The notification of the special agreement cover- 
ing, according to Article 40 of the Statute, the cases of optional jurisdiction, 
the application, requéte, appears necessarily to be the formal instrument 
to bring before the Court the matters of compulsory jurisdiction. 


‘*Since cases of compulsory jurisdiction are brought before the Court, 
according to Article 40 of the Statute by means of an application, the point 
is made that the British application of 13th May, 1947, was prima facie 
irregular. 

‘TIT. The only way which was open to the Government of the United 
Kingdom was to submit the dispute to the Court in agreement with Al- 
bania, unless the Albanian Government gave its consent to the application 
a posteriori. . 


‘‘As proceedings could not be instituted before the Court by unilateral 
application, the acceptance of the recommendation by the Albanian Gov- 
ernment in the letter of July 2nd could not, and did not, by itself in any 
way affect the position regarding the admissibility of the British Applica- 
tion of May 13th. 

‘Tt should also be evident that the acceptance of the recommendation by 
the Albanian Government on July 2nd did not by itself implement the 
recommendation. The Governments of Albania and the United Kingdom 
having both accepted the recommendation of April 9th, are from now on 
bound to submit the dispute to the Court ‘according to the provisions of 
the Statute.’ A pactum de contrahendo is established between them from 
now on to bring the dispute before the Court by appropriate means; but 
the dispute is not yet brought before the Court by these reciprocal 
promises... . 
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‘‘The letter of July 2nd appears, in the light of these considerations, as 
a recognition of the jurisdiction of the Court for the purpose of enabling 
Albania to appear before it (se présenter devant la Cour). 

‘‘As the Albanian Government at the same time have made ‘the most 
explicit reservations respecting the manner in which the Government of 
the United Kingdom has brought the case before the Court,’ it is evident 
that by these reservations this Government have retained the right to 
oppose the ‘admissibility’ of the written application within the time fixed 
by Article 62 of the Rules of Court. 

‘‘The Albanian Government had pointed out that it ‘would be within its 
rights in holding that the Government of the United Kingdom was not 
entitled to bring the case before the Court by unilateral application.’ This 
sentence is to be found at the end of the third paragraph of the above- 
mentioned letter. The first three paragraphs briefly indicate the mean- 
ing of the Resolution of the Security Council of April 9th and the means 
by which the dispute should have been brought before the Court in con- 
formity with this Resolution. In the opinion of the Albanian Government 
a special agreement was clearly necessary for this purpose. 


‘*Let us examine why Albania, in spite of its right to ignore the applica- 
tion, agreed to appear before the Court. As a small country of scarcely 
a million inhabitants, Albania could not, by its refusal, adopt a position 
which might have been easily adopted by a great Power, such as England 
for instance, in a similar case. Moreover, in the eyes of the world, Al- 
bania has hitherto been considered (wrongly of course) as one of the 
countries of the Balkans, so often described as the ‘powder-keg’ of Europe. 
Its refusal to appear before the Court would have contributed to confirm 
this unfounded reputation as a backward country which refused to recog- 
nize the institutions of the civilized world by an act which might have been 
interpreted as involving contempt of Court. In such circumstances, there- 
fore, Albania chose not to invoke its right, as a great Power might easily 
have done without incurring the criticism of the world, and agreed to appear 
before the Court. 

‘‘Therefore it decided to appear before the Court in spite of this ir- 
regularity; but it reserved to itself the right to present the preliminary 
objection against the irregularity of the United Kingdom’s Application. 
The Albanian Government has exercised this right so reserved within the 
time fixed by Article 62 of the Rules. 

‘‘In order to avail itself of its reservations, i.e., in order to be able to 
present the preliminary objection to the Court, Albania had first to appear 
before the Court, that is to say it had to accept the jurisdiction of the 
Court. As pointed out above, it is evident that a State not a party to the 
Statute cannot appear before the Court without having previously made 
such a declaration. In the present case, taking into consideration the 
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whole contents of the letter of July 2nd and especially the explicit reserva- 
tions of the Albanian Government, the recognition of the jurisdiction of the 
Court is for the purpose of enabling it ‘to appear before the Court.’ 


‘‘As the Albanian Government would have had the right to ignore the 
United Kingdom Application, but decided to appear before the Court, in 
spite of the irregularity of this Application, and to attack this irregularity 
before the Court, it considered it necessary to point out that its recognition 
of the jurisdiction of the Court ‘cannot constitute a precedent for the 
future.’ This in effect means that the Albanian Government reserved 
the right not to reply, to ignore completely any identical or similar written 
applications, which in future might be directed against her. 


‘‘The conclusion is: if the reservation expressed in the letter of July 
2nd is to have any meaning, it must not be considered in the light of another 
phrase referring to a new case in the future, but rather in its proper place 
and context and with due regard to its purpose in the present case. 


“Tt is agreed that the United Kingdom Application of May 13th could 
be made valid by means of consent to it given by the Albanian Government, 
even a posteriori. The judgment expresses the opinion that the letter of 
July 2nd declared such an intention of the Albanian Government... . 

‘Tt is evident that such a conclusion is made possible only by a complete 
disregard of the reservation expressed in the letter of July 2nd. As soon 
as the reservation is recognized as operative in the present case, the Ap- 
plication cannot be considered as validated. The reservation is made in 
order to limit the acceptance of the jurisdiction of the Court by the Al- 
banian Government and it excludes a forum prorogatum on the basis of an 
irregular application, which was not subsequently made valid. 

‘‘To the foregoing observations, I wish to add only the following: In 
view of my reading of the letter of July 2nd, I was not obliged to make 
use of the rules of interpretation in dubio stricto sensu, ete., the rules which 
should undoubtedly be applied, if necessary, in the present case. On the 
other hand, it would be well for the majority of the Court to read and 
interpret the letter of July 2nd stricto sensu. But it is sufficiently mani- 
fest that these rules of interpretation were not applied. 


**Conclusion: 


‘*As, according to my opinion, the British written Application was ir- 
regular ab initio, and as the Albanian Government has not either expressis 
verbis or tacitly done anything to make the application valid, I consider 
that the Court for the time being is not competent to judge the merits and 
that the preliminary objection should have been upheld.”’ 
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Foreign relations of United States—Executive control. 

Cuicaco & SouTHERN Air Lines v. WATERMAN S. S. Corp. 68 Sup. 
Ct. 431.* 

United States Supreme Court, Feb. 9, 1948. Jackson, J. 


Waterman 8. 8S. Corp. was denied by the Civil Aeronautics Board, with 
the express approval of the President, a certificate of convenience and 
necessity for an air route between the Continental United States and its 
Caribbean possessions and foreign countries, while such a certificate was 
granted Chicago & Southern Air Lines, a rival applicant. Waterman S. 
S. Corp. thereupon filed a petition for review with the Circuit Court of 
Appeals for the Fifth Circuit, relying on §1006 of the Civil Aeronautics 
Act. Although the Court of Appeals disclaimed power to question or re- 
view the President’s approval or disapproval, it refused to dismiss the 
petition, on the ground that any C.A.B. order was incomplete until court 
review. Certiorari was granted upon the request of the other air line and 
the C.A.B. 

Speaking for the Court, Mr. Justice Jackson held that the decision should 
be reversed and the petition of Waterman 8. S. Corp. for judicial review 
should be dismissed. The statute provided for judicial review ‘‘except 
any order in respect of any foreign air carrier subject to the approval of 
the President.’’ It also provided that any decision to grant or deny re- 
quests by a foreign air carrier for a permit, or by an American air carrier 
for a certificate to engage in overseas or foreign air transportation, should 
be submitted to the President. He stated: ‘‘It [the Act] grants no express 
exemption [from judicial review] to an order such as the one before us, 
which concerns a citizen carrier but which must have Presidential approval 
because it involves overseas and foreign air transportation. The question 
is whether an exemption is to be implied.’’ 

In finding this a field in which the President’s power over foreign affairs 
was untrammeled by judicial review, he stated: ‘‘Congress may, of course, 
delegate very large grants of its power over a foreign commerce to the 
President. . . . The President also possesses in his own right certain powers 
conferred by the Constitution on him as Commander-in-Chief and as the 
Nation’s organ in foreign affairs. For present purposes, the order draws 
vitality from either or both sources. Legislative and Executive powers 
are pooled obviously to the end that commercial strategic and diplomatic 
interests of the country may be codrdinated and advanced without collision 
or deadlock between agencies. . 


* Although this decision relates to United States Constitutional law and not to in- 
ternational law, it is believed to be of interest to readers of this JOURNAL. 
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‘« . . The President, both as Commander-in-Chief and as the Nation’s 
organ for foreign affairs, has available intelligence services whose reports 
neither are nor ought to be published to the world. It would be intoler- 
able that courts, without the relevant information, should review and per- 
haps nullify actions of the Executive taken on information properly held 
in secret. . . . But even if courts could require full disclosure, the very 
nature of executive decisions as to foreign policy is political, not judicial. 
Such decisions are wholly confided by our Constitution to the political de- 
partments of the government, Executive and Legislative. They are deli- 
eate, complex, and involve large elements of prophecy. They are and 
should be undertaken only by those directly responsible to the people 
whose welfare they advance or imperil. They are decisions of a kind for 
which the Judiciary has neither aptitude, facilities nor responsibility and 
have long been held to belong in the domain of political power not subject 
to judicial intrusion or inquiry. ... We therefore agree that whatever 
of this order emanates from the President is not susceptible of review by 
the Judicial Department.’’ 

Discussing the orders of the Civil Aeronautics Board in particular, he 
said, ‘‘ We conclude that orders of the Board as to certificates for overseas 
or foreign air transportation are not mature and are therefore not sus- 
ceptible to judicial review at any time before they are finalized by Presi- 
dential approval. After such approval has been given, the final orders 
embody Presidential discretion as to political matters beyond the com- 
petence of the courts to adjudicate.’’ 

Justices Douglas, Black, Reed, and Rutledge dissented, on the ground 
that Congress has specifically provided for judicial review in this group 
of cases, and ‘‘That review can be had without intruding on the exclusive 
domain of the Chief Executive.’”’ 


Treaties—domestic effect on public policy. 


In Shelley v. Kraemer; McGhee v. Sipes, 68 Sup. Ct. 836 (May 3, 1948), 
and Hurd v. Hodge; Urciolo v. Same, ibid. 847 (May 3, 1948), the United 
States Supreme Court reversed decisions of the Supreme Court of Mis- 
souri, the Supreme Court of Michigan, and the Court of Appeals for the 
District of Columbia, and held that restrictive covenants against the oc- 
cupancy of land ‘‘by people of the Negro or Mongolian Race,’’ or ‘‘by 
persons except of the Caucasian race,’’ or its transfer to ‘‘any Negro or 
colored person,’’ were not to be enforced by the courts. Although the 
Michigan court had discussed the effect of the United Nations Charter, and 
a brief had been filed by the American Association for the United Nations 
(cf. comment in this JouRNAL, Vol. 42, p. 105) ; the Court’s opinions were 
solely in terms of constitutional law. The only mention of the treaty 
point was by Vinson, C.J., in Hurd v. Hodge, as follows: ‘‘The power of 


i 
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the federal courts to enforce the terms of private agreements is at all times 
exercised subject to the restrictions and limitations of the public policy 
of the United States as manifested in the Constitution, treaties, federal 
statutes, and applicable legal precedents. Where the enforcement of pri- 
vate agreements would be violative of that policy, it is the obligation of 
courts to refrain from such exertions of judicial power’’ (p. 853). 


UNITED STATES CIRCUIT COURTS OF APPEALS 


War—effect on Statute of Limitations—citizen held prisoner by enemy. 
OsBOURNE v. UNITED States. 164 F. (2d) 767. 
Cireuit Court of Appeals, Second Circuit, Dec. 5, 1947. Frank, C. J. 


Plaintiff sued to recover for injuries sustained while serving as a seaman 
on a vessel operated by the United States between Oct. 15, 1941 and Dee. 8, 
1941, upon which latter date he was interned along with the rest of the crew 
by the Japanese authorities and held a prisoner until 1945, when he re- 
turned to the United States. Suit was commenced July 31, 1946, after 
the expiration of the period of limitations provided in the statutes under 
which the suit was brought. The District Court for the Southern District 
of New York dismissed the action, 74 F. Supp. 711. On appeal, reversed, 
on the ground that the statute of limitations did not run against plaintiff 
while he was in captivity. 

The Court referred to the leading case of Hanger v. Abbott, 73 U. S. 532 
(1867), holding that the statute of limitations did not run during the war, 
while the courts were not open to the plaintiff. Judge Frank said, in part: 


‘“‘The Hanger case has been consistently followed in the federal courts. 
Its doctrine has been applied not only where the plaintiff was a citizen of 
the United States, but also where he was an enemy alien during a war. It 
has also been applied where the statute of limitations was of the substan- 
tive type involved here, not the ordinary type as in the Hanger case, be- 
cause the considerations for so tolling the ordinary statute apply also to 
the special type. State courts, facing the same problem involving limita- 
tions provisions in wrongful death statutes, have held that the statute 
should toll for enemy aliens, despite silence on the subject in the statute 
itself. 

‘““We see no reason why the Hanger doctrine should not govern here. 
The cases cited show there would be no doubt that a Japanese citizen em- 
ployed as appellant on the S.S. President Harrison would have been able 
to sue for similar injuries. It would seem the height of unreasonableness 
to grant such redress to one of our former enemies at the same time we 
denied it to a citizen who, through no fault of his own, was held prisoner 
by that enemy.’’ 
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War—duration—meaning of ‘‘cessation of hostilities’? in lease. 
SAMUELS v. UNITED SEAMEN’s SERVICE, INc. 165 F. (2d) 409. 
Circuit Court of Appeals, Ninth Circuit, Jan. 9, 1948. Bone, C. J. 


This case involved the construction of a lease made Sept. 15, 1948, which 
by its terms was to extend ‘‘six (6) months from and after the cessation 
of hostilities in the present war with Japan.’’ The parties stipulated that 
Aug. 14, 1945 was ‘‘V—J Day’’ when orders were given to cease fire, and 
‘“‘that on September 1, 1945 on board the U. 8S. S. Missouri the formal 
document of surrender was executed between the then empire of Japan 
and the United States of America.’’ The District Court for the Northern 
District of California held that the period ran from the Presidential 
Proclamation of Dec. 12, 1946, effective Dee. 31, 1946, declaring that 
‘‘cessation of hostilities.’’ 

Looking to the purpose of the lease, to provide facilities for merchant 
seamen, the Court concluded that ‘‘under the particular circumstances of 
this case the ordinary meaning to attach to the phrase ‘cessation of hostili- 
ties in the present war with Japan,’ is the termination of open and hostile 
warfare activity which was effected on V—J Day, August 14, 1945.’’ The 
court pointed to the difference from the situation where the termination 
of statutes was involved, or where the question was whether a state of war 


continued. 


Effect of foreign decrees—Hungarian Foreign Exchange controls. 
Eayes v. MacyaR NEMZETI Bank. 165 F. (2d) 539. 
Cireuit Court of Appeals, Second Circuit, Jan. 9, 1948. Clark, C. J. 


The owner of certain interest coupons on bonds issued by four Hun- 
garian corporations brought an action against the National Bank of 
Hungary and the Hungarian Cash Office for Foreign Credits, on the 
theory that the obligors had paid defendants pengoes (Hungarian cur- 
rency) at the prevailing exchange rate and at a lower rate of interest than 
the bonds provided, and that defendants have not paid plaintiff his interest 
as it was due. The payments to the defendants by the obligors were made 
pursuant to Hungarian Foreign Exchange Control decrees of 1931 and 
1935. Summary judgment in favor of the defendants, 71 F. Supp. 560, 
was affirmed, the Court pointing out that the plaintiff had failed to make 
any showing that these defendants were liable to him. 

With respect to the effect to be given the Hungarian decrees, the Court 
said in part: ‘‘Plaintiff also stresses the unconscionable nature of the trans- 
actions, asserting that the defendants have retained pengo deposits which 
should go to the obligees. But there were always severe risks involved in 
an investment in foreign bonds; and in view of all that has happened in 
the world, it seems profitless to characterize the currency maneuvers of 
foreign governments as unconscionable. Be that as it may, we cannot 
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give Judgment against strangers to a contractual transaction on such a 
ground or on anything short of a showing of legal right. The situation 
would be quite otherwise if the action were against the original obligors. 
Here judgment could be given in an American court notwithstanding 
foreign currency decrees. . . . Plaintiff also relies on certain decisions of 
trial or intermediate courts in New York against the Reichsbank and in- 
volving the German Devisen Laws. ... In any event the German laws 
appear to be sufficiently different to prevent the cases from being precedents 
here. For those laws substituted the Reichsbank as obligor, releasing the 
original obligors from all liability. But the Hungarian decrees scrupu- 
lously preserved the bondholders’ rights against the original contracting 
parties, effective after the ‘expiry’ of the decrees. And even the tem- 
porary ban against proceedings involving those parties was . . . binding 
only in Hungary.’’ 


High seas—law applicable on vessel—law of flag. 
Ozanic v. UNITED StatEs. 165 F. (2d) 738. 
Circuit Court of Appeals, Second Circuit, Jan. 9, 1948. Chase, C. J. 


In admiralty proceedings arising out of the collision on the high seas 
in the Caribbean in 1942 between a Yugoslav merchant vessel and a United 
States tanker, in which the former was sunk, question arose as to the 
liability of the United States to share the repatriation expenses of those 
members of the crew of the Yugoslav vessel who were saved. The court 
held that it must be shown that the owners of the Yugoslav vessel were 
liable for the expenses, and that this would be determined by Yugoslav 
law, stating ‘‘whatever the tort liability of a foreign owner of a foreign 
ship may be to its crew depends upon the law of the country whose flag the 
ship flies.’’ As there was no evidence of Yugoslav law, the court declined 
to hold the United States liable to contribute toward this expense. 


Aliens—deportation—discretion of Attorney-General to suspend. 

Unitep States ex rel. WEDDEKE v. WaTKINS. 166 F. (2d) 369. 

Cireuit Court of Appeals, Second Circuit, Feb. 4, 1948. Magruder, 
C. J. 


The Court affirmed a denial of habeas corpus sought in the District 
Court to prevent deportation of an alien who had entered the United States 
illegally as a stowaway in 1926 and who in 1942 had pleaded guilty in a 
New York state court to the crime of incest with his daughter. He sought to 
attack the New York conviction on the ground that he had been denied 
constitutional rights, since he claimed not to have committed the alleged 
incest. The Court pointed out that deportation on the grounds of illegal 
entry was unaffected by the validity or invalidity of the state conviction. 
It added: ‘‘Though the judgment of conviction in the state court is strictly 
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not res judicata in the deportation proceedings ... , it cannot be said 
that the Immigration Service acted arbitrarily or capriciously in the ex- 
ercise of a discretionary power by refusing to suspend deportation in the 
face of a judgment of a court of competent jurisdiction, convicting the 


alien, upon plea of guilty, of the crime of incest. . . . Assuming that the 
Attorney General would have discretionary power under 8 U. S. C. A. 
§155 (¢) to suspend deportation of the alien . . . , yet it is clear that the 


Attorney General is not obliged to entertain such a collateral attack upon 
the state court judgment. Even if he finds that the alien has been of good 
moral character, and that his deportation would cause economic hardship 
to his family, the statute does not say that the Attorney General must 
suspend deportation; it only says that he ‘may.’ Judicial review of ad- 
ministrative action in such a case, if available at all, is narrowly restricted 
in scope.’’ 


Aliens—exclusion—procedure—right to judicial hearing on citizenship. 
UniTep States ex rel. LApIpEs v. WATKINS. 165 F. (2d) 1017. 
Cireuit Court of Appeals, Second Circuit, Feb. 6, 1948. Chase, C. J. 


Habeas corpus was denied by the District Court for the Southern Dis- 
trict of New York to a man claiming the right to enter the United States 
as an American citizen but excluded by the immigration authorities as an 
alien without an unexpired immigration visa. It appeared that he was a 
native of Rumania, had entered the United States in 1922, had become 
naturalized June 27, 1928, and had lived in Palestine continuously from 
March 1934 until the summer of 1947, when he came to New York by plane. 
He presented an uncancelled certificate of citizenship, and a ‘‘certificate 
of identity’’ issued by the American Consulate General in Palestine in 
1946. 

The decision was affirmed, the court admitting that if he were a citizen 
he was unlawfully detained, but finding that he had lost his citizenship 
under section 404 of the Nationality Act of 1940 by prolonged residence 
abroad. He had not come within any of the exceptions to that section. 
With respect to the administrative determination of his status by the Board 
of Special Inquiry, and the Commissioner and Board of Immigration Ap- 
peals, the court said: ‘‘Though the Board of Special Inquiry had no juris- 
diction to exclude if he were a citizen and though it may well be that his 
certificate of citizenship should be cancelled only in judicial proceedings 
conforming to the statute, the facts upon which his status depended were 
in the first instance for the administrative determination of the Board. 
It was empowered to determine those facts like any others pertinent to a 
preliminary decision on the question of its jurisdiction. . . . If the ap- 
pellant’s status under the law was that of an alien, the Board had the same 
jurisdiction to act in respect to him that it would have had as to any other 
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alien. It is unnecessary to consider whether the relator by reason of his 
claim to citizenship was entitled to a trial de novo in the habeas corpus 
proceedings. The facts were conceded and no evidence additional to that 
before the board of special inquiry was offered.’’ 

With respect to the certificate of identity, the court said that even as- 
suming that appellant ‘‘justifiably believed’’ that the certificate extended 
the statutory period of his permitted residence abroad without loss of 
citizenship, ‘‘it was wholly ineffective under the law for that purpose, since 
no United States consul has any power to waive the provisions of the 
immigration laws. . . . The issuance of the certificate or any statements 
made by the consul in connection therewith could not create an estoppel 
against the Government.’’ 


Aliens—deportation—procedure—judicial review—Administrative 
Procedure Act. 

UNITED StaTEs ex rel. TRINLER v. CarRusi. 166 F. (2d) 457. 

Cireuit Court of Appeals, Third Cireuit, Feb. 16, 1948. Goodrich 
C. J. 


An alien, admitted to the United States in 1942 as a ‘‘treaty merchant,’’ 
was convicted for violation of a Presidential war order, paid his fine, served 
the sentence imposed upon him, and was ordered deported on the ground 
that he had failed to maintain his ‘‘treaty merchant’’ status. Claiming 
that the Administrative Procedure Act of 1946, 60 Stat. 237, gave him a 
right to judicial review of the deportation order, he unsuccessfully filed in 
the District Court for the Eastern District of Pennsylvania a document 
labelled ‘‘ Petition for Review,’’ this being dismissed on motion of the re- 
spondent. 72 F. Supp. 193; 42 this JourNAL 225. The Circuit Court of 
Appeals reversed this decision, Judge O’Connell dissenting. 

After pointing out that the case was ‘‘ripe for review’’ despite the fact 
that the alien had not been taken into custody and placed upon the ship 
for deportation, Judge Goodrich held that the Administrative Procedure 
Act gave a right to judicial review of deportation orders, although the 
statute authorizing deportation stated that ‘‘the decision of the Attorney 
General shall be final.’? Under the Administrative Procedure Act, judicial 
review was granted ‘‘ Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency discretion.’’ Since for 
many years habeas corpus proceedings had been allowed in certain instances 
to test the validity of deportation orders, the Court held that the deporta- 
tion statutes could not be held to ‘‘preclude judicial review.’’ He said, in 
part: “‘If the Act creates new rights for aliens by providing an earlier 
review of deportation orders [than by habeas corpus after being taken 
into custody], the Attorney General will have to modify his administrative 
practice. . . . Our conclusion is that the case does not fall within the ex- 
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ception. ... We are impressed by the fact that in spite of the basic 
statute’s wording habeas corpus proceedings have always been available. 
Since they have been available the situation cannot be one where judicial 
review in the past has been precluded. In this we are supported, we think, 
by discussion found in the legislative history of the Act. In that discussion 
it was pointed out that statutes which preclude judicial review are unusual. 
Congressman Walter pointed out to the House of Rperesentatives that this 
clause was simply put in to provide for the unusual situation were judicial 
review of administrative action was actually precluded... . 

‘While it might look as though judicial review were precluded by the 
giving to the deportation order the air of finality, in practice such finality 
never existed because of the availability of habeas corpus. The fact that 
review has been judge-made out of the concept of due process does not make 
it any less a qualification of the statute than if the legislators had put the 
provision in it when the statute was first drawn. . 

‘‘We express at this point no opinion whatever upon the merits of the 
petitioner’s case. All we are deciding is that under the Administrative 
Procedure Act of 1946 he is entitled to have judicial review as one ad- 
versely affected by the deportation order after its promulgation but before 
he has been taken into custody.”’ 


Aliens—deportation—pardon—no vested right to legislative pardon. 
UNITED STATEs ex rel. ForINO v. GARFINKEL. 166 F. (2d) 887. 
Cireuit Court of Appeals, Third Circuit, Mar. 4, 1948. Biggs, C. J. 


An Italian national, held for deportation on the ground of having com- 
mitted second degree murder within five years after entry to the United 
States in 1932, sought release on habeas corpus. He had pleaded guilty 
and been sentenced to eight to sixteen years imprisonment; the maximum 
sentence was later commuted to thirteen years and ten days, which ex- 
pired Dee. 15, 1945. He contended that he was in the same status as a 
person who had received a legislative pardon, in view of the Pennsylvania 
Act of Mar. 31, 1860, which provided that ‘‘the punishment so endured 
shall have the like effects and consequences as a pardon by the governor.” 
Although this statute had been repealed Sept. 1, 1939, he contended that 
such repeal could not adversely affect his right to the legislative pardon, 
and therefore to freedom from deportation. The District Court for the 
Western District of Pennsylvania granted habeas corpus. The Circuit 
Court of Appeals reversed this decision, saying in part: ‘‘It must be con- 
ceded at the outset . . . that if Forino had received a legislative pardon, or 
presently possesses the status of a person who is entitled to one, he cannot 
be deported and is entitled to his liberty . . . [citing Perkins v. United 
States, 99 F. (2d) 255 (C. C. A. 3rd, 1938)]. We are unable to perceive, 


however, how Forino is entitled to such a status. Forino’s position in re- 
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spect to a pardon must, of course, be determined by the law of Pennsyl- 
vania. Under that law, as indeed under that of the other States and of 
the United States, a pardon is simply an act of grace. ... This is true 
whether the pardon be granted by the executive or by the legislature. No 
one has or can acquire a vested right to a pardon.’’ 


Aliens—exclusion—procedure—right to judicial hearing on citizenship. 
UNITED States ex rel. MepErRos v. WaTKINS. 166 F. (2d) 897. 
Cireuit Court of Appeals, Second Cireuit, Mar. 9, 1948. Clark, C. J. 


The Court affirmed a decision of the District Court for the Southern 
District of New York, denying release on habeas corpus to a man refused 
admission to the United States despite his claim of American citizenship. 
It appeared that he had been in the United States from some time in 1921, 
when he had been committed to a penitentiary, until 1939, when he was 
ordered deported because of a robbery for which he had been in prison 
from 1928 until 1939. He was then believed to be a native of Bermuda, 
but the British authorities refused to issue travel documents, and in June 
1940 he left the United States voluntarily in lieu of deportation. The 
Immigration Board of Special Inquiry and the Board of Immigration 
Appeals found that he was not born in the United States (as he had 
claimed), and that he was a native and citizen of Bermuda. 

With respect to the question whether he was entitled to a judicial de- 

termination of his claim to citizenship, Judge Clark said: ‘‘ Here the matter 
in issue is not one of deportation; rather it is an exclusion proceeding. . 
In fact, there is unanimity in the cases that a claim of American citizenship 
advanced by one applying for admission does not entitle him to a judicial 
trial of the validity of his claim. Such a person has only the right to a 
fair hearing by the administrative agency entrusted with the enforcement 
of the immigration laws. ... Aft this date it cannot be challenged that 
the administrative determination on the question of citizenship in an ex- 
clusion proceeding is conclusive so long as a fair hearing was had and 
there had been no application of an erroneous rule of law. . . . Moreover, 
the practical reasons justifying strict proof in the case of deportation, 
which necessarily severs one from his home and present connections, are 
non-operative, or at least much less compelling, in the case of exclusion 
of nonresidents.’’ 

Judge Frank dissented, on the ground that the relator was entitled to a 
judicial trial de novo of his claim to citizenship. In cases where the indi- 
vidual asserts birth within the United States, ‘‘plus a plainly established 
period of residence within the United States,’’ Judge Frank believed that 
‘‘he should be entitled to a writ of habeas corpus, and a trial de novo of his 
claim, whether it be made in support of an assertion of a right to re-enter 
or in defense against a deportation. If, on the other hand, the courts are to 
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follow the distinction made by my colleagues, a person born in the United 
States, who had lived here continuously, would, by the mere circumstance 
of taking a voluntary business trip outside this country, deprive himself of 
a judicial determination of his right to return to this country.’’ Judge 
Frank regarded the majority’s distinction as particularly inappropriate 
in this case, where the relator after leaving the United States on a British 
ship in 1940 as a member of the crew had been captured by the Germans 
while returning on another ship from South Africa, and sent to a German 
prison camp, from which he was repatriated in 1945 on the Gripsholm 
when he arrived in the United States and was denied the privilege of entry. 


Territorial waters—law applicable to collision; treattes—interpretation 
of Limitation of Liability Convention. 

THe Norwaxk Victory. 1948 A. M. C. 815. 

Circuit Court of Appeals, Second Circuit, Mar. 29, 1948. L. Hand, 


The District Court for the Eastern District of New York dismissed a 
petition of the owner and bareboat charterer of an American vessel to limit 
liability with respect to claims arising out of a collision on Apr. 28, 1947 
between the American vessel and the British steamer Merganser in Belgian 
territorial waters in the River Scheldt. The British vessel and cargo be- 
came a total loss. The value of the American vessel (the limit of claims if 
the United States law applied) was $1,000,000; the limit of liability if the 
Belgian law applied (based on the Brussels Convention of 1924 on the 
Limitation of Shipowners’ Liability, ratified by Belgium but not by the 
United States and apparently not by Great Britain) would be $325,000. 

This decision was affirmed on appeal, this being regarded as a case in 
which, under the American law of limitation of shipowner’s liability, the 
owner may not bring an independent action for limitation but must wait 
to use it as a defense at an appropriate time in proceedings brought against 
the owner. Although stating that therefore the question raised by the 
shipowner and charterer ‘‘does not arise upon the present record,’’ Judge 
Hand said: 


‘‘The petitioners argue that the limit to the collective liabilities of a 
shipowner, imposed by Article One of the Limitation of Liability Conven- 
tion, attaches to the liabilities themselves in the same sense that the division 
of liability in cases of collision attaches under the Collisions Convention 
of 1910. The claimants reply that the Limitation of Liability Convention 
goes only to the remedy, as does our own statute.* Obviously, the answer 
depends upon the proper interpretation of Article One of the Limitation 
of Liability Convention, whose language is: ‘The liability of the owner of 
a sea-going vessel is limited to an amount equal to the value of the vessel, 
the freight and the accessories,’ ete. If the petition had said in so many 
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words that this meant that the limit attached to the right, it would be con- 
clusive upon exceptions, since it would have been an allegation as to foreign 
law, which is treated as an allegation of fact; and we are not to understand 
the decision in The Titanic, supra, as meaning that we would refuse to 
recognize limits imposed upon an owner’s liability by other nations which 
they attached to the right. In the form in which the case comes up we 
should read the petition with as favorable an eye as is possible, and we 
shall therefore construe it to mean that the Belgian law did attach the 
limit to the right. However, in so doing we wish to guard against any 
inference that this is our own interpretation of the article.’’ 


Enemy aliens—Danzig nationals—nonrecognition of German seizure 
of Danzig. 

Unitep States ex rel. ZELLER v. WATKINS. 167 F. (2d) 279. 

Circuit Court of Appeals, Second Circuit, Apr. 13, 1948. Swan, C. J. 


The Court affirmed a decision of the District Court for the Southern 
District of New York, 72 F. Supp. 980, 42 this JourNaL 226, denying re- 
lease on habeas corpus to a Danzig native who was detained as an enemy 
alien in view of his conduct during the war. With respect to the argument 
that he had not acquired German nationality following the German oceupa- 
tion of Danzig in 1939 and the German law of Sept. 1, 1939 ‘‘re-annexing 
Danzig,’’ the Court said: ‘‘He argues that since the United States has 
never recognized the re-annexation of Danzig by Germany that act of 
conquest is a nullity in law and cannot legally result in conferring German 
citizenship upon him even with his consent. But the recognition or non- 
recognition by our Government is irrelevant to the question of election of 
citizenship in the foreign nation, as was pointed out in the Schwarzkopf 
ease, 137 F. 2d at page 901. See also United States ex rel. Reichel v. 
Carusi . . ., 157 F. 2d at page 733. Election is a voluntary act by the 
alien evidencing acceptance by him of an offer of citizenship by the foreign 
country. On that issue it is immaterial whether or not the United States 
recognizes the German conquest of Danzig.’’ 


Aliens—deportation—based on crime committed while a citizen. 
Unitep States ex rel. EICHENLAUB v. WATKINS. 167 F. (2d) 659. 
Circuit Court of Appeals, Second Circuit, May 3, 1948. Frank, C. J. 


Habeas corpus was unsuccessfully sought by a person who was natural- 
ized in 1936, was convicted in 1941 of having conspired to act as an agent 
for a foreign government without proper registration, and who was de- 
naturalized on Jan. 25, 1944. Deportation was based upon the conviction, 
and was held to be proper even though he was not an alien at the time of 
commission of the offense or of conviction. 


* The Titanic (1913), 233 U. S. 718. 
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Neutral seizure of scuttled belligerent vessel on high seas—salvage. 

THE ODENWALD. 1948 A. M. C. 888; 168 F. (2d) 47. 

Cireuit Court of Appeals, First Cireuit, May 10, 1948. Magruder, 
C. J. 


The Court affirmed the decision of the District Court for Puerto Rico 
that the United States and naval personnel were entitled to salvage against 
a German merchant vessel which attempted to scuttle when intercepted by 
American neutrality patrol vessels in mid-Atlantic on Nov. 6, 1941 (71 
F. Supp. 314; 42 this JourNaL 223). The Court held on appeal, however, 
that the Attorney General (as successor to the Alien Property Custodian ) 
did not become the ‘‘owner’’ of the Odenwald, since the title to the vessel 
had been requisitioned by the Maritime Commission; the Attorney General 
merely succeeded, by vesting orders, to the right of the former German 
owners to just compensation payable by the Maritime Commission on 
account of the requisitioning. 


UNITED STATES DISTRICT COURTS 


Sovereign immunity—counterclaims; Litvinov Assignment—eztrater- 
ritorial effect of confiscatory Soviet decrees. 

UnrTep States v. NEw York Trust Co. 75 F. Supp. 583. 

District Court, Southern District of New York, Feb. 4, 1946. Lei- 
bell, D. J. 


The United States sued defendant trust company for funds deposited 
with it by the Vladikavkazsky Railway Co., a Russian corporation national- 
ized by the Soviet Government in 1918, claiming the funds under the 
Litvinov Assignment accompanying the recognition of the Soviet Govern- 
ment by the United States in 1933. The trust company sought to counter- 
claim or set-off notes of the Russian (Provisional) Government issued May 
1, 1917 and purchased by the trust company from New York houses in 
1925. Three individual claimants to the funds were also impleaded. 

The court held that the United States was entitled to the funds, and that 
this right was not cut down by the alleged counterclaim or set-off. The 
right of the United States was recognized under United States v. Belmont. 
301 U.S. 324; United States v. Pink, 315 U.S. 203; and Steingut v. Guar- 
anty Trust Co., 58 F. Supp. 623. The Court said, in part: ‘‘ At the time 
the nationalization decree of June 28, 1918 was issued, the Soviet ‘Govern- 
ment was not officially recognized by the Government of the United States. 
but the subsequent recognition of the Soviet government on November 16. 
1933, had a retroactive effect upon such decrees of the Soviet government. 
rendering them valid from the time of issuance.”’ 

In denying the counterclaim or set-off, the Court said: ‘‘The Litvinov 
Assignment of November 16, 1933, passed no greater rights to the United 
States Government than were held by the Soviet Government at the time 
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of the assignment; the position of the assignee is no stronger than that of 
its assignor . . . we must consider the Trust Company’s rights against the 
Soviet Union, prior to the Litvinov Assignment. 

‘‘Let us assume that instead of assigning its claim to the United States 
Government on November 16, 1933, the Soviet Government on that date 
instituted a suit in this Court against the New York Trust Company for the 
$78,759 standing to the credit of Vladikavkazsky Railway Company on the 
books of the Trust Company. The Soviet Government’s title to those de- 
posits would be good, according to United States v. Belmont, supra. In 
such a suit the Trust Company could not have set-off any claim based on 
the . . . notes issued by the Russian (Provisional) Government, . . . be- 
cause the notes and the claims based thereon are unrelated to the bank 
deposits and the transaction through which the deposit credits were 
created. 

‘‘The set-off which may be asserted against a sovereign is in reality a 
claimed recoupment. .. . If the claimed set-off to a suit by the sovereign 
is based ‘upon matter unrelated to the primary claim’, it is ‘the equivalent 
of an independent suit against the sovereign, which, of course, may not 
be sued without its consent.’’’ Re Monongahela Rye Liquors, Inc., 141 F. 
(2d) 864 (C. C. A. 3rd, 1944), and Kingdom of Roumania v. Guaranty 
Trust Co., 250 Fed. 341 (S.D.N.Y., 1918, cert. den. 246 U. S. 663) were cited 
for this proposition. The Court continued: ‘‘Disregarding the Soviet Gov- 
ernment’s repudiation of the notes as obligations of a predecessor Russian 
Government, and the Soviet’s annulment of such obligations by its decree 
of January 21, 1918, and assuming that the New York Trust Company 
had a valid legal claim against the Soviet Government based on these 
notes, nevertheless the Soviet’s sovereign immunity would be a shield 
against the enforcement of the Trust Company’s claim. Sovereign im- 
munity is based on international law and it may be asserted even by an 
unrecognized government... . 

‘““” . . I have therefore concluded that even as against the Soviet Gov- 
ernment, prior to its recognition by the United States and prior to the 
Litvinov Assignment, the New York Trust Company could not have set-off 
against the Soviet claim to the three deposit accounts, any claim based 
upon these notes of a predecessor Russian government.”’ 

As for the individual claimants to the funds, one was the assignee of a 
Dane and thus held not to be entitled to any preference as a local creditor; 
and another individual impleaded was the receiver appointed in an ac- 
tion by this assignee. The remaining creditor was the assignee of an 
American citizen resident in New York, but this person was held to have 
“slept on his rights.’’ In his case, the Court said with respect to the 
question whether the Litvinov Assignment gave the United States rights 
superior to local New York creditors with respect to assets in that state, 
“T believe that any such state policy [to prefer local creditors] must yield 
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in a situation such as this to the paramount policy of the federal govern- 
ment, which is a national policy designed to pool all the assets recovered 
under the Litvinov Assignment in the interest of all American creditors, 
regardless of their residence in a State in which certain of the assigned 
assets are located. That is the fair way of dealing with a national and 
not a local problem. The New York Trust Company and Blaser, Ameri- 
ean citizens, may some day share in the assets received by their govern- 
ment under the Litvinov Assignment.’’ 


Enemy aliens—dual nationality—effect of renunciation of American 
citizenship. 

Ex Parte Tapayasu Aso. 76 F. Supp. 664. 

District Court, Northern District of California, June 30, 1947. Good- 
man, D. J. 


American-born residents of the United States, of Japanese race and held 
for removal to Japan as enemy aliens after they had renounced American 
citizenship, were released on habeas corpus. Petitioners had alleged that 
they had renounced American citizenship under duress, and that such re- 
nunciation was void. The Court found it unnecessary to examine this 
contention, placing its decision instead upon the ground that even if 
American citizenship had been lost by renunciation the persons in ques- 
tion were not liable to removal or deportation as enemy aliens. Judge 
Goodman said: 


‘Admittedly all of petitioners were, at the time of their alleged re- 
nuneiations of citizenship, native born citizens of the United States re- 
siding therein. The basis of their detention by respondents is that prior 
to and at the time of the alleged renunciations, petitioners were also citizens 
of Japan and that therefore they automatically became citizens of Japan 
when the alleged renunciations were effected. The court unequivocally 
rejects the concept of dual citizenship asserted by respondents. The theory 
that a native born resident American can at the selfsame time be an alien 
and a citizen of a foreign state, is, in my opinion, judicially wholly un- 
sound. An American citizen as such, owes his entire allegiance to the 
United States and the United States is entitled to claim from him an in- 
divisible loyalty. A naturalized citizen, at the time of naturalization re- 
nounces all allegiance to any foreign government and swears undivided 
fealty to the United States. No less is the allegiance of a native born 
citizen, for the Constitution makes no distinction between naturalized and 
native born citizens. It is constitutionally impossible for a resident citizen 
of the United States to have at the same time any allegiance to any foreign 
government.* 


*<«The dual citizenship concept in the field of international law (with which we are 
not here concerned) has to do with situations in which two different sovereigns may 
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‘*Possession of Japanese citizenship, in Japan, by a native born resident 
American citizen of Japanese ancestry, does not, upon renunciation of 
American citizenship in the United States, convert that person into an alien 
until he has voluntarily departed from this country. .. . 

‘*’ , . absent any express declaration of Congressional intent, there is no 
justification for holding that under the Alien Enemy Act, a native born 
resident American citizen, who renounces his American citizenship pur- 
suant to Sec. 801 (i), may be deported, at least as long as he continues to 
reside here. 

‘fAll that the expatriation statute (including §801 (i)) purports to 
effect is termination of American citizenship. It in no way fixes or de- 
termines any particular alien nationality for the expatriate.’’ 


Jurisdiction—territorial waters—law governing vessel. Thalweg as 
boundary. 

* HICKMAN v. TayLor. 75 F. Supp. 528. 

District Court, Eastern District of Pennsylvania, Oct. 9, 1947. Kirk- 

patrick, D. J. 


In a proceeding for wrongful death by an administrator of a seaman’s 
estate for death of plaintiff’s decedent who was drowned when a tug ecap- 
sized in the Delaware river, the court referred to two principles of inter- 
national law. It found that the spot where the accident occurred was in 
New Jersey rather than Pennsylvania, in view of the fact that international 
law lays down the thalweg as the boundary rather than the geographical 
middle of a river, citing New Jersey v. Delaware, 291 U. S. 361. On the 
question whether the New Jersey law or the Pennsylvania death statute 
(apparently that of the tug) should govern, the Court said: ‘‘It is gen- 
erally accepted law that in all matters relating to the ‘internal manage- 
ment or discipline’ of a ship the law of the flag controls. Where states, 
not nations, are involved the law of the domicile of the vessel is equivalent 
to the law of the flag, but the limitation of the rule is clear and definite and 
recognized in every case in which the rule has been discussed. If the sub- 


lawfully, within their respective territorial confines, claim citizenship of the same per- 
son, and he of them, and the international incidents and implications which result. 
Talbot v. Jansen, 3 Dall. 133, 164 . . .; Perkins v. Elg, 307 U. 8. 325... . But that 
such a person may occupy a dual citizenship status, in the sense that he possesses simul- 
taneously the citizenship of the sovereign state in which he is a domiciled native and that 
of a foreign sovereign as well, with all the attendant rights and obligations of both, is 
a principle to which no government would willingly subscribe’’ [footnote by Judge 
Goodman]. 

* Although involving no point of international law directly, this case is digested for 
the dicta applying international law rules to problems arising between States of the 
United States. 
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ject matter of the action arises out of an act within the field of navigation 
then the rule does not apply because it is a field involving the ‘peace, dig- 
nity and tranquility’ of the state in whose waters the accident occurred.”’ 


Naturalization—‘‘good moral character.’’ 

PETITION OF DE LEo. 75 F. Supp. 896. 

District Court, Western District of Pennsylvania, Jan. 7, 1948. Gour- 
ley, D. J. 


Petitioner was admitted to naturalization, despite objections of the Im- 
migration and Naturalization Service that he had not shown that he was 
‘‘of good moral character.’’ In 1934 and 1937 he had failed to provide 
for the support of his minor daughter; but his last difficulty in that respect 
had been April 21, 1937, while he petitioned for naturalization May 18, 
1943, so that even if this ‘‘quasi-criminal’’ offense constituted lack of good 
moral character it did not occur during the crucial five years prior to 
petition. Furthermore the Immigration and Naturalization Service in- 
formed the Court in 1947 that it had received information that petitioner 
was residing with a person not his wife, but no evidence was produced. 
Petitioner stated that in 1930 he had separated from his wife, that for some 
years he had lived in rooming houses, that while he was rooming in a house 
with two other lodgers their landlady was unable to obtain a lease for new 
premises and that he therefore obtained the lease for her and introduced 
her as ‘‘Mrs. De Leo,’’ but that he had never resided with her in an illicit 
relationship or provided her with support and maintenance except by his 
payment of four dollars a week rent for his room. 

In finding petitioner of good moral character, the Court said: 


‘**Good moral character’ which an alien seeking nautralization must 
prove results from acts and conduct of an individual, and is of such a 
character as measures up to the standards of average citizens of the com- 
munity in which the alien resides. . . . The standard may vary from one 
generation to the other. 

‘*T do not believe it is violative of the standards of the American way 
of life for an individual to secure as his place of abode accommodations 
in a rooming house. The actions of the petitioner are of such a character 
as measure up to the standards of the average citizen of the community 
in which the petitioner has resided.’’ 


Expatriation—imvoluntary character of acts in. enemy-occupied ter- 
ritory. 

ScHIOLER v. UNITED States. 75 F. Supp. 353. 

District Court, Northern District of Illinois, Jan. 26, 1948. Sullivan, 
D. J. 
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The Court granted plaintiff a declaratory judgment that she had never 
lost her American citizenship (acquired by birth in the United States), 
through having joined in her husband’s application for Danish citizenship 
in 1941 or 1942, or having returned to the United States on a Danish 
passport in 1945. She had lived with her husband and sons in Den- 
mark since 1931, when her husband’s profession as an engineer took him 
there, having returned only in 1937 and 1938 for visits on an American 
passport. Her husband, an American citizen born of Danish parents, had 
obtained Danish citizenship in May, 1941. Upon the advice of Danish 
authorities and in order to protect her two children, she signed a Danish 
‘‘application for citizenship’’ applied for by her husband. 

Holding that no expatriation was effected thereby, the Court said: 
‘Plaintiff testified that she took no oath of allegiance to Denmark, and 
performed no acts which she believed would indicate that she intended 
to become a citizen of Denmark. No affirmative act was shown to have been 
performed by her indicating that she voluntarily and willingly renounced 
her American citizenship. 

‘¢ . . In the instant case everything done by petitioner was done under 
the compulsion of fear for the safety of herself, her husband and their 
children, and in the interest of preserving their very lives when they found 
themselves during World War II in a country occupied by and virtually 
in command of the Germans. I do not believe that this is the free and 
voluntary renunciation of plaintiff’s American citizenship which I think 
the statute contemplates. . . 

‘‘The court believes that American citizenship is a priceless heritage in- 
volving not only privileges but duties and responsibilities, and that among 
those duties and responsibilities are primarily loyalty and allegiance to the 
United States. However, in considering this case, the court also recog- 
nized that self-preservation is nature’s first law, and that it is quite natural 
for mothers and fathers to seek in every way to preserve the lives of their 
children when their safety is threatened. Where an American citizen finds 
himself and his family, as Paul Schioler did, in a theatre of war, their 
safety threatened, facing the gravest of dangers, even possible death or 
internment, and in this extremity, on the advice of officials of the foreign 
state where he happens to be, makes application for foreign citizenship in 
an effort to preserve the lives and safety of his family, his wife joining in 
the application, I am of the opinion that under such circumstances the 
joinder of the wife is not such a voluntary renunciation or abandonment of 
her nationality as to forfeit her American-born citizenship.’’ 


Leased bases—status as ‘‘ foreign country.’’ 

v. Unirep States. 75 F. Supp. 967. 

District Court, Eastern District of New York, Feb. 11, 1948. Ken- 
nedy, D. J. 
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The widow of a deceased employee of American Overseas Airline, Inc., 
brought suit against the United States under the Federal Tort Claims 
Act, alleging that negligence of the United States was responsible for her 
husband’s death on board a plane which had just taken off from Harmon 
Field, Stephenville, Newfoundland, on Oct. 3, 1946. Harmon Field is part 
of an area leased to the United States by the British Government under 
the executive agreement and lease of Mar. 27, 1941. The Federal Tort 
Claims Act specifically excludes any recovery under that Act for any 
‘‘claim arising in a foreign country.’’ The Court dismissed the complaint 
for want of jurisdiction, finding that for purposes of this Act Harmon 
Field was ‘‘in a foreign country.”’ 

The Court recognized that under Connell v. Vermilya-Brown Co., Inc., 
164 F. (2d) 924, 42 this JourNauL 482, Harmon Field would be a ‘‘territory 
or possession of the United States’’ for purposes of the Fair Labor Stand- 
ards Act. Nevertheless, it found Newfoundland to be a ‘‘foreign country,’’ 
and followed the principle that a ‘‘Congressional waiver of sovereign 
immunity is to be narrowly construed.’’ The Court said: ‘‘now, by virtue 
of the acquisition of bases in Bermuda, Newfoundland, and elsewhere, the 
word ‘foreign’ has itself become for some purposes difficult to define, so 
that the whole expression ‘foreign country’ has lost much of what clarity 
of meaning it once had.’’ It added: ‘‘under any narrow construction of 
the statute, the expression ‘foreign country’ certainly applies to New- 
foundland, and even to areas within it over which the United States 
exercises many, but not all, of the powers of a sovereign.’’ 


Effect given transfer of property under Nazi duress. 

BERNSTEIN v. N. V. NEDERLANDSCHE-A MERIKAANSCHE STOOMVAARTMAAT- 
SCHAPPIJ. 76 F. Supp. 335. 

District Court, Southern District of New York, Mar. 5, 1948. Ryan, 
D. J. 


Plaintiff brought an action for the conversion of two vessels owned by a 
German company all of whose shares he owned, alleging that by duress and 
coercion of Nazi officials while he himself was in detention in Germany the 
vessels were transferred to one Boeger and thereafter in 1943 transferred 
by Boeger to the defendant. The Court held for the defendant on its 
motion to dismiss the plaintiff’s complaint, regarding the case as controlled 
by the decision in Bernstein v. Van Heyghen Fréres 8. A., 163 F. (2d) 246 
(C. C. A. 2nd, July 10, 1947), 42 this Journau 217. When plaintiff 
sought to amend his complaint to allege that the persons responsible for 
the transfer under duress were not acting as officials of the German govern- 
ment, the Court held that the statute of limitations had barred the plain- 
tiff’s action. 
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Military occupation of Austria—arrest, search and seizure in treason 
prosecution. 

UNITED States v. Best. 76 F. Supp. 138, 857. 

District Court, Massachusetts, Mar. 8, 11, and 26, 1948. Ford, D. J. 


Defendant had been indicted in the United States in 1943 for treason, 
and was on trial for that offense. His motion for the issuance of subpoenas 
to procure the attendance of witnesses from outside the United States was 
rejected, the Court saying, inter alia, ‘‘ Aliens who are inhabitants of a 
foreign country cannot be compelled to respond to a subpoena. They owe 
no allegiance to the United States. Cf. Blackmer v. United States, 284 
U. S. 421... .”’ 

Defendant’s motion to dismiss the indictment and discharge him for lack 
of personal jurisdiction was also dismissed. It appeared that defendant 
was arrested without process by British military forces in Austria Jan. 29, 
1946, was taken into custody from the British by the United States Army 
without process some three weeks later and confined in Army prison bar- 
racks in Austria, and after being taken into Germany by United States 
Military Forces was brought by plane to the United States, landing in 
Massachusetts, Dec. 14, 1946. The Court stated that, ‘‘ Assuming, argu- 
endo, the arrest, detention and removal to be illegal, the motion is denied. 
.. . However, this court is of the opinion that the military authorities in 
the oceupied countries of Austria and Germany had a right to arrest and 
detain the defendant where they had, as they did here, reasonable grounds 
to believe that the defendant was a threat to the safety of the military 
occupation. Also I believe they had a right to remove him from those 
countries. The defendant here had been indicted for treason in 1943; 
there was reasonable ground to believe that he had participated in traitor- 
ous conduct toward his own country. At large he might very well be an 
enemy of the occupation forces organizing resistance movements, feeding 
the discontent of the population and hampering the restoration of the 
peace destroyed by the Nazi regime. The least the military should be 
permitted to do in his case was to arrest him and remove him from those 
areas. . . . Without such power in an occupied country, military authority 
would mean little. 

‘‘Moreover, under the directive issued to the Commander-in-Chief of 
the United States forces in Austria, the military authority were empowered 
to arrest and keep under their control, pending decision by the Allied 
Council or higher authority, persons ‘believed to have committed offenses 
against his national law in support of the German war effort.’ (Joint Chief 
of Staff Directive to Commander-in-Chief of the United States Forces of 
Occupation Regarding the Military Government of Austria, pp. 72, 75.) 
The defendant had been indicted for treason in the United States; his 
activities were well known to the military. There was nothing unreason- 
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able, in view of this directive and the conditions that prevailed in Austria, 
to arrest him, remove him from Austria to the United States, and there turn 
him over to the civil courts for trial on the charge of treason.”’ 

The court later denied defendant’s motion for the return of property 
and the suppression of evidence seized by members of the United States 
Army and employees of the Department of Justice at the defendant’s 
apartment in Vienna, Austria; 76 F. Supp. 857 (Mar. 26, 1948). The 
property in question consisted of written transcripts and recordings of 
broadeasts by the defendant, whose broadcasting on behalf of the German 
Government was charged as his crime of treason. Commenting on the 
fact that such search and seizure was not illegal in view of the situation in 
Austria in March of 1946, the court said: ‘‘Certainly our federal courts 
had no power to issue a search warrant to be acted upon in Austria... . 
The Austrian courts had no jurisdiction over American nationals... . 
The occupying forces had no machinery for the issuance of search war- 
rants. It follows that not only was it impracticable to obtain a search 
warrant under the conditions that existed in Austria at the time; it was 
impossible to do so. Thus it is perfectly apparent that search and seizure 
of Best’s property at the time it was made cannot be said to be unreason- 
able within the meaning of the Fourth Amendment merely because of the 
lack of a search warrant. . . . Under the conditions that existed, the Army 
officers had the right to seize any property they would have been justified 
in seizing had they been able to procure a search warrant.”’ 

The Court added: ‘‘The United States Army authorities had reasonable 
cause to believe that Best had aided Germany in the conduct of its war 
against the United States; they knew the manner in which he aided Ger- 
many, namely, by broadcasting or recording broadcasts; and when they 
searched Best’s apartment, it is reasonable to infer, they were searching 
for property connected with his treason which included the transcripts of 
speeches that had been used in the broadcasts beamed from Germany to 
America and means used to secure employment within the German Reich. 
This was not a general search. It was a search to find and seize the instru- 
ments of the crime... . 

‘‘The circumstances in Austria when the search of defendant’s premises 
and seizure of his papers occurred distinguish this case from any precedent. 
The Austria of March, 1946, was still in the wake of World War II.... 

“It is true that the shooting war was over in March, 1946, but the 
technical state of war continued to exist. More important, the situation 
described above was such as could only be handled by the exercise of mili- 
tary powers. There were large groups of people of many nationalities to be 
classified and relocated, all the while they were being fed, clothed and 
sheltered by the occupying army. Although Austria was designated oc- 
eupied liberated rather than occupied enemy territory, there was a sub- 
stantial hostile element of the population to control. The solution of these 
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problems, as well as the reconstitution of the Austrian state as a function- 
ing entity, required the continued exercise of the war powers of the na- 
tional government. The war power includes more than the power to wage 
campaigns in the field. It must include the power to consolidate the gains 
so made by a military occupation or a military government... . 

‘“‘Under the circumstances pertaining in Austria during March, 1946, 
described above, the overwhelming necessity.of summary type action is 
apparent. Such action must be uniform for all residents of the occupied 
area, it being beyond the facilities of the military to distinguish the United 
States citizens from nationals of other countries on short notice and to 
apply to them a jurisprudence different from that applied to other persons. 
This is not to say that anything the Commander may do to United States 
citizens, any rights whatever he may abrogate, will go unchecked by the 
courts of this country. However, if he acts reasonably under the cireum- 
stances and conformably to military government practice without abuse 
of his wide discretion, his decisions must stand.’’ 

Citing In re Ross, 140 U. S. 453, in which the Supreme Court held that 
the Constitutional guarantee of trial by jury did not extend to an American 
consular court in Japan, the Court said: ‘‘ Even if this search and seizure 
were inconsistent with the rights guaranteed by the Fourth Amendment, 
it is by no means certain that the defendant’s motion should prevail. The 
protection of the Fourth Amendment does not extend to United States 
citizens in foreign countries, at least where it is not practicable to apply 

‘‘Just as it was impracticable to obtain a competent jury in the Ross case, 
so it is a fortiori impracticable to hedge the powers of the military com- 
mander in Austria with restraints upon search and seizure procedure de- 
signed for the United States in peacetime... . 

‘‘The leading case on the subject of power of military government is 
New Orleans v. The Steamship Co., 20 Wall. 387. . . . It has been widely 
cited by courts and texts for the general proposition that the only limits to 
the military authority in occupied territory are those which are imposed by 
international law and usage.’’ 


Naturalization—cancellation—effect on minor child of father’s denatu- 
ralization. 

SanpeErs v. CLarK. 76 F. Supp. 489. 

District Court, Eastern District of Pennsylvania, Mar. 10, 1948. Mce- 
Granery, D. J. 


Plaintiff, born in Hamburg, Germany, in 1913 of German parents, sought 
a declaratory judgment that he was an American citizen. In 1922 his 
father became naturalized and when plaintiff came to Puerto Rico in 1930 
he became a citizen by virtue of 8 U. S. Code, §714. In 1942 the govern- 
ment brought denaturalization proceedings against his father, alleging that 
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naturalization was fraudulently obtained in that the father was not attached 
to the principles of the Constitution of the United States, and by consent 
a judgment of denaturalization was entered against the father. There- 
after an order of deportation was issued against plaintiff on the ground 
that he was an alien unlawfully in the country. Section 338(d) of the 
Nationality Act of 1940, in foree when the father’s citizenship was re- 
voked, provided that revocation of citizenship should not result in the loss 
of citizenship acquired derivatively by wife or minor child, except that this 
subsection ‘‘shall not apply in any case where the revocation and setting 
aside of the order was the result of actual fraud.’’ The Court denied a 
motion by the Government to dismiss plaintiff’s complaint, holding that 
the judgment in the denaturalization proceeding against the father was not 
conclusive against the plaintiff on the issue of whether the revocation ‘‘was 
the result of actual fraud.’’ 


Territory—acquisition by conquest—status of Saipan. 
BRUNELL v. UNITED States. 77 F. Supp. 68. 
District Court, Southern District of New York, Apr. 9, 1948. Ryan, 


D. J. 


Plaintiff, who had been injured by negligence of a jeep operator while 
touring on Saipan as an entertainer for Army personnel on Oct. 16, 1945, 
brought suit against the United States under the Federal Tort Claims Act 
(21 U. S. Code, §921 et seq.). That Act provides that it does not apply 
to ‘‘Any claim arising in a foreign country.’’ (Ibid., §943(k).) In her 
complaint plaintiff stated that on the day in question Saipan was not a for- 
eign country, that prior to that date ‘‘Saipan was conquered by the United 
States Armed Forces and that on the 16th day of October, 1945, and ever 
since, Saipan has been owned, occupied, managed, controlled and adminis- 
tered by the United States.”’ 

The Court granted defendant’s motion to dismiss the complaint, on the 
ground that Saipan was a ‘‘foreign country’’ within the meaning of the 
Act. Judge Ryan quoted at length from a letter dated Dec. 16, 1947, to 
the Attorney General of the United States from the Legal Adviser of the 
Department of State, which said in part: ‘‘It is the view of the Department 
of State that the Island of Saipan on October 16, 1945, was an area under 
military occupation by forces of the United States following conquest from 
Japan, the power to which a mandate had been entrusted after World War 
I pursuant to Article 22 of the Covenant of the League of Nations. 

‘* . . no treaty of cession has been signed ceding Saipan to the United 
States, and no Federal legislation has been enacted incorporating Saipan 
into the United States. A Trusteeship Agreement with respect to the 
former Japanese mandated islands, including Saipan, between the United 
States as administering authority and the Security Council of the United 
Nations, came into force on July 18, 1947. The United States does not have 
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sovereignty over Saipan by virtue of this Agreement. The Agreement does 
not provide for a termination date. 

‘* Accordingly, it is concluded that Saipan has not been and is not a part 
of the United States, nor a territory or possession of the United States.’’ 

In addition to this opinion by the Department of State, Judge Ryan re- 
ferred to United States v. Rice, 4 Wheat. 246, 247 (1819) ; Fleming v. Page, 
9 How. 603 (1850); De Inma v. Bidwell, 182 U. S. 1, 182, 194 (1900) ; 
Downes v. Bidwell, 182 U. S. 244 (1901); American Ins. Co. v. 356 Bales 
of Cotton, 1 Pet. 511 (1828) ; Vattel and Wheaton; in holding that conquest 
and military occupation did not, alone, result in a change of sovereignty. 

With respect to the trusteeship, he said: ‘‘The fact that some twenty-one 
months after the date of the alleged incident—in July, 1947—the United 
States became the trustee of Saipan by designation of the United Nations 
does not change the status of Saipan of October 16, 1945; under the trustee- 
ship, Saipan still remains a foreign country. The United States has only 
undertaken for an indefinite period to act as trustee of it on behalf and for 
the benefit of the United Nations.’’ 

Referring to Burnet v. Chicago Portrait Co., 285 U. S. 1, 5 (1932), the 
Court held that the expression ‘‘foreign country’’ must be interpreted in 
the light of the particular statute in question, and concluded that for the 
purpose of the Federal Tort Claims Act Saipan was a ‘‘foreign country.’’ 
Judge Ryan said: ‘‘Congress by the term ‘foreign country’ in the Federal 
Tort Claims Act limited the operation of the Act to areas which were actu- 
ally a component part or political subdivision of the United States. Al- 
though, on October 16, 1945, Saipan was in the possession and under the 
control of the United States by reason of military conquest and occupa- 
tion, it cannot in any sense be deemed to have been either a component 
part or a political subdivision of this nation. Congress, by the passage of 
the Federal Tort Claims Act, surrendered sovereign immunity to suit only 
in so far as it has expressly so provided.’’ 


Naturalization—effect of neutral alien claiming draft eremption— 
belligerent status of Palestine in 1942. 

PETITION OF AJLOUNY. 77 F. Supp. 327. 

District Court, Eastern District of Michigan, Apr. 23, 1948. Levin, 
D. J. 


Naturalization was granted a petitioner who was a Palestinian Arab, 
despite the Government’s objection based upon the fact that in 1942 he 
had claimed exemption from military service as a neutral alien, under 50 
US.C.A. appendix, §303(a). That statute exempted neutral aliens but 
provided that any person applying for such exemption should be thereafter 
‘“debarred from becoming a citizen of the United States.’’ At the time of 
the application for exemption, Palestine was listed by the Selective Service 
authorities as a ‘‘neutral country,’’ but this listing was withdrawn in 1943. 
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Petitioner showed that he had claimed the exemption because of his inabil- 
ity to support his wife, two daughters, a widowed mother, and a crippled 
sister, all in Palestine; that on Feb. 9, 1943 (after the increase of de- 
pendents’ allotments) he had asked to be classified 1-A; and that he was 
rejected on physical grounds on May 7, 1943. 

The Court held that the statute did not forbid petitioner’s naturalization, 
saying that Section 303(a) ‘‘applies to a ‘citizen or subject of a neutral 
country.’ Was Palestine in fact a neutral country? The action of the 
Director of Selective Service in listing it as such did not make it so. It 
was governed by Great Britain as the mandatory power, and Great Britain 
was at war. . . . The industrial and political life of Palestine was geared 
to that of Great Britain, as its mandatory, in the war effort. There was 
no change in the relationship of Palestine to Great Britain between the 
date of petitioner’s registration and December, 1943, when Palestine was 
deleted from the list of neutral countries. It follows, therefore, that the 
petitioner’s claim for exemption as a citizen of a neutral country was a 
nullity and without legal effect, since he was not in fact a citizen of such 
a country and the section could have no application in his case.”’ 

With respect to the Government’s contention that he was not of ‘‘good 
moral character’’ because he had applied for exemption, the Court said: 
‘*Palestine having been listed by the Selective Service Director as a neu- 
tral country, he was erroneously led to believe that he had the legal right 
to apply for exemption from service. That he took advantage of a privi- 
lege which the Director of Selective Service believed was expressly ac- 
eorded him by law, does not stamp him as one of bad moral character or 
as one not attached to the principles of the Constitution.’’ 

Although no objection was raised on racial grounds, the Court expressed 
the opinion that ‘‘an Arab, a native of Palestine, is of a race eligible for 
citizenship,’’ following Ex parte Mohriez, 54 F. Supp. 941 (D. Mass., 1944), 
notwithstanding a contrary holding in the present court in Re Ahmad 
Hassan, 48 F. Supp. 843 (1942). 

(Note. In Petition of Fatoullah, 76 F. Supp. 499 (E.D.N.Y. Mar. 5, 
1948) it was held that a national of Iran, who on May 7, 1943 sought ex- 
emption as a citizen of a neutral country, was debarred from subsequent 
naturalization, despite the fact that on Sept. 9, 1943 Iran became a co- 
belligerent. ) 


Stateless seaman—exclusion or deportation. 

STANISZEWSKI v. WATKINS. 1948 A. M. C. 931. 

District Court, Southern District of New York, May 12, 1948. Leibell, 
D. J. 


A stateless person, formerly a Polish national, resident in the United 
States since 1911 and many times serving as a seaman on American vessels 
both in peace and in war, was ordered excluded from the United States 
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and detained at Ellis Island at the expense of the steamship company, when 
he returned from a voyage on which he had shipped from New York for 
one or more European ports and return to the United States. The grounds 
for his exclusion were that he had no passport or immigration visa, and that 
in 1957 had been convicted of perjury because in certain documents he 
represented himself to be an American citizen. Upon his application for 
release on habeas corpus, the Court released him upon his own recognizance. 
Judge Leibell said in part: 


‘‘When the return to the writ of habeas corpus came before this court, 
I suggested that all interested parties . . . make an effort to arrange to 
have the petitioner ship out to some country that would receive him as a 
resident. He is a native-born Pole but the Polish Consul has advised him 
in writing that he is no longer a Polish subject. This Government does not 
claim that he is a Polish citizen. His attorney says he is stateless. The 
Government is willing that he go back to the ship, but if he were sent back 
aboard ship and sailed to the port (Cherbourg, France) from which he 
last sailed to the United States, he would probably be denied permission to 
land. There is no other country that would take him, without proper 
documents. 

‘It seems to me that this is a genuine hardship case and that the pe- 
titioner should be released from custody on proper terms... . 

‘‘What is to be done with the petitioner? The government has had him 
in custody almost seven months and practically admits it has no place to 
send him out of this country. The steamship company, which employed 
him as one of a group sent to the ship by the Union, with proper seaman’s 
papers issued by the United States Coast Guard, is paying $3.00 a day for 
petitioner’s board at Ellis Island. It is no fault of the steamship company 
that petitioner is an inadmissible alien as the immigration officials describe 

‘*T intend to sustain the writ of habeas corpus and order the release of the 
petitioner on his own recognizance. He will be required to inform the 
immigration officials at Ellis Island by mail on the 15th of each month, 
stating where he is employed and where he can be reached by mail. If 
the government does succeed in arranging for petitioner’s deportation to a 
country that will be ready to receive him as a resident, it may then advise 
the petitioner to that effect and arrange for his deportation in the manner 
provided by law.”’ 


OTHER FEDERAL COURTS 


International industrial property rights—U. S.-British Patent Inter- 
change Agreement. 

Yassin v. UniTEp States. 76 F. Supp. 509. 

United States Court of Claims, Mar. 1, 1948. Littleton, J. 
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An American citizen brought proceedings against the United States to 
obtain compensation for the manufacture by or for the Government, or 
use by it, of certain devices claimed to infringe plaintiff’s United States 
and United Kingdom patents. The complaint sought to hold the United 
Kingdom Government liable as well, referring to the Patent Interchange 
Agreement between the United States and the United Kingdom dated 
March 27, 1946 and effective Jan. 1, 1942 (60 Stat. 1566; TITAS No. 1510). 
The defendant’s demurrer was sustained except in so far as concerned a 
claim against the United States for alleged infringement of plaintiff’s 
United States patents. The Court discussed at some length the Lend-Lease 
Act of Mar. 11, 1941 and the Patent Interchange Agreement, and held that 
neither gave plaintiff any right to sue the United Kingdom in the United 
States Court of Claims, nor to recover from the United States for any in- 
fringement of British patents. The Royalty Adjustment Act of Oct. 31, 
1942, 56 Stat. 1013, was also held to be of no aid to plaintiff. 


War—duration—meaning of ‘‘engaged in war.’’ 
Stinson v. NEw YorkK Lire INsurANcE Co. 167 F. (2d) 233. 
Court of Appeals, District of Columbia, Mar. 15, 1948. Clark, A. J. 


This was an appeal from the decision of the District Court for the 
District of Columbia, which had held that the death of an officer of the 
United States Army who fell from a hotel window in France in October, 
1945 was a death ‘‘while the insured is in the military or naval forces of 
any country engaged in war,’’ and that therefore only a restricted payment 
was due from the insurance company. 69 F. Supp. 860, 42 this JourNaL 
219. The decision of the lower court was reversed. 

The court stated that the meaning of the phrase ‘‘engaged in war’”’ 
would vary according to the purpose for which it was employed, and drew 
the distinction between its use in a private contract and in a ‘‘matter of 
publie law,’’ citing M. O. Hudson, ‘‘Duration of the War between the 
United States and Germany,’’ 39 Harv. Law Rev. 1020 (1926) ; Kneeland- 
Bigelow Co. v. Michigan Central R. R. Co., 207 Mich. 546, 174 N. W. 605 
(1919); The Elqui, 62 F. Supp. 674 (E. D. N. Y. 1945). Continuing, 
Justice Clark said: ‘‘To the layman, and to the soldier, the words ‘engaged 
in war’ convey the thought of actual warfare, terminated by the capitula- 
tion of the enemy forces. The aftermath of actual warfare necessitates 
political and legal cognizance of a ‘state of war,’ but that is something 
apart from the common understanding of the time when the country 
ceases to be ‘engaged in war.’ President Truman’s message to Congress, 
delivered September 6, 1945, epitomizes this difference in thinking, for 
early in his message he said, ‘The end of the war came more swiftly than 
most of us anticipated.’ Later, in the same message, when speaking of 
certain wartime statutes made effective ‘in time of war,’ ‘during the present 
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war,’ or ‘for the duration of the war,’ he said, ‘The time has not yet 


arrived, however, for the proclamation of the cessation of hostilities, much 
less the termination of the war.’ .. . 

“Tt can hardly be questioned that the spontaneous celebrations which 
occurred among the citizenry and troops of the victorious allied forces fol- 
lowing announcement of the unconditional surrender by Japan were noth- 
ing more than exuberant jubilation occasioned by the commonly expressed 
thought that the war was over. 

‘* , . ‘Engaged’ and ‘war’ have a meaning intimately related to actual 
warfare in the mind of a soldier, and while he may well contemplate occupa- 
tion duty following the period of actual warfare, it requires no elaboration 
to point up his distinction of war and the consequential duty it may entail.’’ 

The court also pointed to the inconsistent position taken by this insurance 
company and sustained by the court in New York Life Ins. Co. v. Bennion, 
158 F. (2d) 260 (C. C. A. 10th, 1946), to the effect that death during the 
Japanese attack on Pearl Harbor, prior to the declaration of the existence 
of a state of war, was death due to ‘‘war’’ within the meaning of an in- 
surance policy (see 41 this JoURNAL 680). 

(To like effect, see New York Life Ins. Co. v. Durham, 166 F. (2d) 874 
(C. C. A. 10th, Mar. 4, 1948.).) 


State succession—property rights—Church property in Alaska. 
BOLSHANIN v. ZLOBIN. 76 F. Supp. 281. 
District Court, Alaska, May 27, 1948. Folta, D. J. 


Members of the Russian Church at Sitka, Alaska, brought suit against 
the priest and Metropolitan of the Greco-Russian Church in America, seek- 
ing to recover possession of the church buildings and land, and claiming 
that as members of the church they were the true owners by virtue of the 
treaty of 1867 by which Russia ceded Alaska to the United States. Article 
II of that treaty provided that the cession included title to public property, 
including ‘‘ public lots’’ and ‘‘ vacant lands,’’ but added: ‘‘that the churches 
which have been built in the ceded territory by the Russian government, 
shall remain the property of such members of the Greek Oriental Church 
resident in the territory, as may choose to worship therein.’’ The de- 
fendants demurred, claiming title under a patent of July 27, 1914 from 
the United States Government and contending that at most the treaty 
recognized ownership of the churches and a mere possessory right to the 
lands. 

The demurrer was sustained. The Court pointed to practice at the time 
of the cession and since, indicating that the claim of members of the 
Churches was no more than a possessory right and that therefore the 
plaintiffs did not have legal standing to maintain the action. In the course 
of the opinion Judge Folta discussed the general practice of the United 
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States with respect to property rights after changes of sovereignty over 
territory, saying in part: ‘‘ At the outset it may be noted that private rights 
of property, whether absolute or merely equitable, are not affected by a 
change of sovereignty. Soulard v. United States, 4 Pet. 511... . But the 
United States has always maintained that, although a title to land that 
was perfect and complete at the time of the cession would be fully protected 
by the treaty, yet, as to land to which the claim rested on an imperfect or 
incomplete title, the legal title remained in the United States until con- 
firmed or patented. Ainsa v. New Mexico & A. R. Co., 175 U.S. 76... . 
In dealing with such titles Congress has provided for their establishment 
by statute, in courts of justice, or in the Land Office or before boards. . . 
And the Supreme Court has consistently held that judicial tribunals in the 
ordinary administration of justice have no jurisdiction or power to deal 
with such claims, that power being reserved to the political department.”’ 
The Court pointed out that here the only foundation for plaintiff’s claim 
to title lay in the treaty itself, which ‘‘falls far short of constituting a 
grant.’’ The Court added: ‘‘ As distinguished from imperfect and incom- 
plete titles a grant from a former sovereign needs no confirmation. The 
treaty itself is sufficient. United States v. Percheman, 7 Pet. 51, 86, 87....”’ 


STATE COURTS* 


Criminal prosecution—effect of prior conviction in Greece for crime in 
California after Greek refusal to extradite Greek national—er- 
patriation. 

Coumas v. SupERIoR Court. 192 P. (2d) 449. 

California Supreme Court, in Bank, Apr. 23, 1948. Spence, J. 


Petitioner sought, and was granted, a writ of prohibition to restrain 
the defendant Superior Court from proceeding with his trial for murder 
and assault with a deadly weapon, alleged to have been committed in 
California on April 20, 1932. Petitioner immigrated to the United States 
from Greece in 1907, and became naturalized as an American citizen Feb. 
25, 1914. The Greek Government never gave its consent to his naturaliza- 
tion. He resided in the United States until shortly after the date of the 
alleged crimes, when he fled to Greece. After an indictment had been re- 
turned in California in 1934, the United States sought to extradite petitioner 
from Greece. Petitioner successfully resisted this attempt, as the Council 
of the Court of Appeals at Nauplia, Greece, held on Aug. 26, 1934, that he 
had ‘‘never divested himself of Greek citizenship,’’ and that Greek law 
absolutely forbade the surrender of Greek subjects whose extradition was 
requested, but required their trial in Greece. Subsequently he was tried 
for these same acts in the Felony Court of Corinth, Greece, and was con- 
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victed on Oct. 16, 1935, of manslaughter and of unlawful carrying of a 
firearm, but was acquitted of assault. He was sentenced to consecutive 
terms of four years and of four months, which he served (with credit for 
thirteen months of preliminary imprisonment). Thereafter he returned 
to the United States, and was arrested on Sept. 26, 1947 under the 1934 
indictment. 

After referring to the Greek laws and to the Extradition Treaty then in 
foree between Greece and the United States (under which neither country 
was bound to deliver up its own citizens unless such citizenship was ob- 
tained after perpetration of the crime for which extradition was sought), 
the Court said in part: 


. Accordingly, petitioner properly maintains that Greece had juris- 
diction over his person because it had never consented to this expatriation, 
and over the offenses because of its penal law. 

‘*While the United States had long supported the doctrine of expatriation 
in the fullest sense—as involving a ‘natural and inherent right’ of a person 
to depart from his country of origin and absolve himself from his original 
allegiance, upon identifying himself with another political community, 
through naturalization ... such principle of election as a matter pri- 
marily for the individual’s determination is contrary to the common-law 
concept of ‘perpetual allegiance’ to one’s native land, which still prevails 
in many countries today, particularly on the continent of Europe, and pre- 
cludes the voluntary severance of national ties unless the consent of the 
government is obtained. . . . So it is with Greece as its pertinent law is 
recited. . . . Admittedly, petitioner never obtained the consent of the Greek 
Government for his foreign naturalization—in fact he never made such 
request—though compliance with such formality was necessary to bring 
about his loss of Greek citizenship. The taking of the oath of allegiance 
to the United States and the accompanying renunciation of national ties 
to any foreign state upon petitioner’s naturalization in this country would 
not automatically divest him of his Greek citizenship, for the matter of 
denationalization is one for domestic regulation by the government con- 
cerned under its particular laws of expatriation. . . . The so-called Ameri- 
can doctrine of ‘voluntary expatriation’ as a matter of absolute right can- 
not postulate loss of original nationality on naturalization in this country 
as a principle of international law, for that would be tantamount to inter- 
ference with the exclusive jurisdiction of a nation within its own domain. 


‘“‘The matter of extradition is a proper subject for treaty negotiation be- 
tween sovereign nations, and any point of controversy with regard thereto 
will be governed by the prevailing stipulations of the contracting powers. 
. . . In the present case, the Treaty of Extradition with Greece expressly 
provided that ‘the State appealed to shall decide whether the person 
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claimed is its own citizen,’ an explicit stipulation according full recognition 
to any variance in the laws of expatriation existing between the two signa- 
tory powers and indicating their mutual intent that the citizenship status 
of the person seeking refuge in either’s territorial limits should be de- 
termined in a manner consistent with its standards. Such stipulation in 
the Treaty ... effectively countervails any argument that the United 
States nevertheless intended that its long prior established position on the 
‘absolute right of expatriation’ should prevail in an extradition demand 
upon the Greek Government and would permit disregard of the latter’s 
law under which its national, irrespective of his American naturalization, 
might still be deemed its citizen. So here, according to Greek law, pe- 
titioner on April 20, 1932, the date of his alleged commission of the crime 
. , was still a citizen of Greece by reason of his failure to procure the 
necessary consent to his foreign naturalization and, upon return to its 
territorial jurisdiction, he was amenable to prosecution under its penal 
statutes. . . . The Greek Government so decided and in accordance with its 
‘local laws,’ petitioner was tried for the offenses committed in this country 
and sentence was imposed upon the basis of his adjudicated guilt... . 
‘‘There is no force to the argument that petitioner may not effectively 
plead the defenses of ‘prior conviction’ and ‘former jeopardy’ before the 
respondent court because the Greek trial proceedings and judgment were 
procured by ‘fraud or collusion.’ . . . Petitioner admits that he ‘escaped 
to Greece to avoid punishment,’ but, as he maintains, he ‘did not seek his 
trial by the courts of Greece until the American Government requested his 
arrest and extradition and the Greek laws were thereafter applied in 
proper and orderly fashion.’ At that time it was entirely proper for 
him to rely on whatever advantage might accrue to him by reason of his 
claim of Greek citizenship and resist surrender to this country, for ‘a 
treaty of extradition is available to persons having rights secured or recog- 
nized thereby, and may be set up as a defense to a criminal prosecution 
established in disregard thereof.’ (35 C. J. S., Extradition, §25, p. 353; 
Dominguez v. State, Tex. Cr. R. 92, 234 S. W. 79, 83, 18 A. L. R. 503.) 
There is no evidence in the record indicating any fraud, collusion, trickery 
or subterfuge on the part of petitioner in procuring, according to Greek 
law, the determination of his guilt on the criminal charges in question. . 
In other words, petitioner’s trial in the Greek court was not a mere farce, 
resulting in a sentence of imprisonment of inconsequential degree as re- 
lated to the import of the criminal charges against him, but, on the con- 
trary, its ‘bona fide’ character in every respect is clearly shown by the 
record.”’ 


Immunity of foreign government-owned corporation—eztraterritorial 
effect denied confiscatory decrees. 
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PLESCH v. BANQUE NATIONALE DE LA REPUBLIQUE D’Halti. 77 N. Y.S. 
(2d) 41, 43. 

New York, Supreme Court, Special Term, New York County, Nov. 5, 
1947, Benvenga, J.; Appellate Division, Ist Dept., Feb. 2, 1948, Van 
Voorhis, J. 


Two stateless persons resident in Switzerland, and a foreign corporation 
formed by them, brought an action in New York against the Haitian Na- 
tional Bank to recover damages for the conversion of securities the plain- 
tiffs had deposited with defendant’s New York office. Plaintiff Arpad 
Plesch was born in Hungary, and therefore was placed on the United 
States Proclaimed List and comparable lists of other countries during the 
war. It appeared that by various decrees the Haitian Government had 
purported to nationalize the securities in question after Haiti became a 
belligerent against the Axis countries. 

The Special Term granted defendant’s motion to vacate an attachment 
of defendant’s property, Justice Benvenga saying in part: ‘‘Under the 
circumstances, the conversion, if any, occurred in Haiti, not by the de- 
fendant but by the government of Haiti. For, as the defendant at all times 
acted under governmental orders, the conduct of the defendant with re- 
spect to the securities does not amount to conversion (see 65 C. J. 67, §109; 
48 C. J. S., International Law, §18). The grievance of the plaintiffs is not 
against the defendant but against the Republic of Haiti.’’ 

On appeal, this decision was reversed, Justice Shientag dissenting. 
Justice Van Voorhis said for the court: ‘‘Defendant was organized under 
the laws of Haiti to engage in business as a commercial bank, and did busi- 
ness as such with plaintiffs in 1940 and 1941. All of the stock of defendant 
was later acquired by the Haitian Government. Defendant has become 
largely an instrumentality of the Republic of Haiti. Nevertheless, before 
the courts of New York, it retains its status as a commercial bank in its 
relations with plaintiffs.’’ 

With respect to the quoted statement by the lower court, he said: ‘‘ That 
would be true only if the defendant acted on behalf of a government within 
the scope of valid governmental directives. 

“‘The effect and validity in New York State of the confiscatory decrees 
cannot properly be decided in defendant’s favor on a motion to vacate the 
attachment on these affidavits. These decrees purport to go beyond what 
this country or our other allies in the war did in relation to the properties 
of these plaintiffs. There is nothing in this record to show the reasons for 
this action of the Republic of Haiti, nor to show what it did except to ex- 
propriate, by name, the private properties of plaintiff Arpad Plesch 
and of the corporate plaintiff, unconditionally, without opportunity to be 
heard, and without compensation. The property of Leonie Plesch was not 
nationalized. . . . It is not before the court whether the owner’s property 
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rights were intended to be suspended for a limited time, as for the duration 
of World War II (they purport to have been expropriated in perpetuity), 
nor does it appear what was the special exigency which dictated this sum- 
mary action by a foreign government so much more drastic in its nature 
than that which was taken by the United States. There is nothing in this 
record to show that Arpad Plesch or the corporate plaintiff was engaged 
in promoting the advantage of the enemy or were enemy aliens, or that 
they had been guilty of any other offenses against the Haitian government 
or its peace and tranquility justifying confiscation under the Law of Na- 
tions. No procedure purports to have been provided to enable plaintiffs 
to vindicate their title or right to possession of their properties, by estab- 
lishing that they were not enemies, nor allies nor agents of enemies. Other 
matters bearing on whether recognition should be accorded to these decrees 
await development by evidence at the trial. 

‘‘Therefore, at least in advance of evidence of facts and circumstances 
surrounding the making of these decrees showing them to comport with 
our public policy, with which on their face they are so inconsistent, it can- 
not be assumed that they are valid for the purposes of this motion. 
Vladikavkazsky Ry. Co. v. New York Trust Co., 263 N. Y. 369 . . .; Petro- 
gradsky Mejdunarodny Kommerchesky Bank v. National City Bank, 253 
N. Y. 23 . . .; James & Co. v. Second Russian Ins. Co., 239 N. Y. 248 .. .; 
United States v. Bank of New York & Trust Co., D. C., 10 F. Supp. 269, 
271, .. . affirmed 296 U. S. 463... . The defendant must be regarded 
as having failed to have sustained the burden of upholding their validity 

. , and the attachment must stand or fall on the basis that there was no 
legal expropriation. 

‘Tt is well settled that one cannot successfully assert as a defense to an 
action for wrongfully dealing with property that he acted pursuant to 
governmental orders, if such orders were invalid or ineffective. . 

‘‘Tt should be borne in mind that for the purposes of this motion the 
purported nationalization of this private property by Haiti does not pro- 
tect defendant, which owed to plaintiffs the duties of a commercial bank 
with which their securities had been deposited for safekeeping. Defendant 
did not act vis a vis the plaintiffs as fiscal agent of the Republic of Haiti. 
The circumstance that it also exercised the latter function does not limit or 
condition its liability to plaintiffs as a bank, and could not justify its taking 
plaintiffs’ securities and delivering up for confiscation to the Haitian gov- 
ernment, even if the agreement of deposit had not expressly provided .. . 
that the securities were to be kept in New York City and were not to be 
transported to Haiti. 

‘‘Assuming arguendo that defendant, as depository under the terms of 
the agreement, could have held these securities in Haiti for the account of 
plaintiffs as well as in New York, this could not have justified the defendant 
in removing them from New York to Haiti if that meant ipso facto ceasing 
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to hold them for the account of plaintiffs and delivering them up to a 
third party, even a government. .. . Defendant explicitly asserted that 
the assets of the corporate plaintiff had been nationalized and that conse- 
quently only the Government of Haiti was empowered to act on its behalf. 
The same information was given ... with respect to plaintiff Arpad 
Plesch. 

‘Confiscation in ostensible compliance with foreign edicts which are void 
in this State, has sometimes been compared, in its legal effect, to action by 
thieves or marauders. Petrogradsky Mejdunarodny Kommerchevsky 
Bank v. National City Bank, supra, 253 N. Y. at pages 29, 30... .”’ 


BOOK REVIEWS AND NOTES 


Devletler Hukukunun Tedrici Inkisafi. (The Progressive Development of 
International Law). By Herbert W. Briggs. Istanbul: Ismail Akgun 
Matbaasi; 1947. Pp. 48(46). 


The series of lectures given by Professor Briggs at the University of 
Istanbul and the University of Ankara in 1947, now made available in the 
Turkish and English languages as No. 4 of the Publications of the Turkish 
Institute of International Law, provides brief but useful and timely discus- 
sions of some basic topics. These topics include ‘‘The Role of Inter- 
national Law,’’ ‘‘International Legislation and the Law of Treaties,”’ 
‘‘International Law and Human Rights,’’ ‘‘The Problem of World Gov- 
ernment,’’ and ‘‘The International Control of Atomic Energy.’’ 

Perhaps the most striking impressions derived from the lectures flow from 
their thoroughly realistic tone and the emphasis placed upon work to be 
done. ‘‘The science of international law has survived all the wars since 
Hugo Grotius,’’ Professor Briggs observes, ‘‘and is on the threshold of 
thrilling and challenging new tasks’’ (p. 16). Without losing sight of the 
limitations of this law as a means to an end, the author carefully examines 
the law’s function as a device for human welfare, whether it is expressed 
through custom, through ordinary treaties, or as a system of rules capable 
of being made effective through the existing machinery for collective action. 
Following a brief consideration of some of the assumptions which seem 
to make a world state desirable to its advocates (pp. 36-37), Professor 
Briggs expresses the convictions that the United Nations already provides 
adequate procedures, that the scarcely tapped resources of the Charter 
can be developed and its metes and bounds extended, and that the ‘‘ present 
alternative to the United Nations is not world government but chaos”’ 
(p. 38). On the subject of atomic energy emphasis is placed upon the 
point that ‘‘. . . a treaty which merely prohibits atomic weapons puts a 
premium on violations because observance of the treaty can be regarded as 
more dangerous to the security of a state than the illicit production and 
possession of atomic bombs.’’ The American (Baruch) proposals of June 
14, 1946, are viewed as designed to make observance ‘‘more attractive and 
less dangerous than violations would be,’’ and Professor Briggs concludes 
that it should not be impossible to establish a system for the international 
control of atomic energy within the framework of legal obligations as they 
exist in the United Nations Charter (pp. 45, 46). 

RosBert R. WILson 
Of the Board of Editors 
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Grundlehre des Vélkerrechts. By Ernst Sauer. Cologne: Baldwin Pick; 
1947. Pp. 336. 


There is in the heart of Europe a gigantic mountain of four hundred 
million cubic meters of rubble which still goes under the name of Germany. 
One angle of the desperate situation of the tens of millions who inhabit this 
desert of destruction is the lack of books, including text-books. To supply 
them with a tool of instruction in the field of international law was the 
modest intention of the author. To review the book justly it must also 
be taken into consideration that the author has been cut off for ten years, 
and is still cut off, from foreign literature in this field. 

Under these circumstances a slender volume in small format can only 
give an elementary introduction. In brief terms the whole international 
law, from its concept to neutrality, is covered. The UN is discussed and 
its Charter and the Statute of the International Court of Justice are re- 
printed in the annex in the original English. Apart from this modern 
developments of the last ten years could, of course, not be included. 

The author makes use of all the literature, German and foreign, avail- 
able to him up to 1939. His exposition of the laws of war and neutrality 
relies on this reviewer’s Treatise (Vienna, 1935). His method is Conti- 
nental European, making no use of cases. Some points are specially in- 
teresting, as the discussion of the status of a conquered state, which the 
victor does not wish to annex, in international law (pp. 84-86). 

The author, a disciple of Herbert Kraus, writes in a democratic and in- 
ternationalist spirit. He is an adherent of Christian natural law; hence 
his particular discussion of the general principles recognized by civilized 
nations, of the fundamental rights of states and his acceptance of the bellum 
justum theory. He is, in this method of approach, and otherwise, strongly 
influenced by Verdross. 

JosEFr L. Kunz 
Of the Board of Editors 


Caracteristicas Esenciais do novo direito internacional. By Ilmar Penna 
Marinho. Rio de Janeiro: Imprensa Nacional; 1947. Pp. 475. 


After World War I many Europeans wrote about what was then, in 
French, called: le nouveau droit des gens. Many times those writers failed 
to give a correct analysis of the positive law and falsified it by presenting 
their own postulates de lege ferenda as being the positive law. Such 
writings were also popular in this country. 

After World War II the UN, contrary to the League of Nations, had in 
this country a very critical reception by international lawyers on the whole. 
It is in Latin America that books flourish since World War II on what, 
this time in Spanish or Portuguese, is called: el nuevo derecho de gentes. 
One may quote the book of this title by the Colombian Manotas Wilches or 
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the book by the Brazilian Jorge Americano, recently also translated into 
English. 

The book under review follows the ideas of Americano; it treats of the 
reconstruction of international law, based on the Atlantic Charter and the 
four freedoms as its fundamental norm. The international law of the 
author is neither that of yesterday nor of today, nor is it likely to be that 
of tomorrow. 

This ultra-modern law of nations is inspired by democracy, justice and 
peace, and characterized by the following traits: sovereignty gives way to 
interdependence; basically democratic structure of the new international 
community ; broadening of international law; a new philosophy of treaties; 
treaties must be just, first of all; the principle of the sanctity of treaties 
must develop in the sense of the creation of an obligatory international 
legislation; judicial settlement of all disputes; peace treaties must be ac- 
ceptable to all concerned; individuals are not only recognized as persons 
in international law, but form its basis; consultation will play a role such 
as cabinet meetings do today in the United States; war—a survival of 
troglodytic thinking—is a crime, internationally to be punished; neutral- 
ity disappears completely ; strong collective security. 

But, contrary to the literature appearing after World War I, the author 
does not want to prove that these ideals are already embodied in positive 
law. These ideals are here the starting-point from where to lash fero- 
ciously against this positive law which constitutes treason with regard to the 
Atlantic Charter. 

The author castigates the Meetings of the Council of Foreign Ministers 
and gives an annihilating critique of the Paris Peace Conference of 1946. 
No good ean be seen in the UN: its original sin is its violation of the demo- 
cratic principle of the equality of states, its lack of universality, its ‘‘cult 
of physical force,’’ the precariousness of its system of collective security, 
the institution of the veto. It is ‘‘a totalitarian entity.’’ In consequence 
the success of the UN is for the author much more problematical than was 
success for the League in 1920 (p. 99). 

The author also takes a gloomy view of the present world situation of 
the ‘‘two bloes.’’ He considers that we are living again the situation of 
1938 and holds that the possibilities of a third World War are very great. 

He sings the praise of the Inter-American System, built on equality, 
respect of sovereignty, and independence. He praises its system of con- 
sultation and collective security. But there are near-contradictions in the 
author’s ideas: sovereignty is abolished, he tells us; the new international 
community is basically democratic. But at the same time respect of 
sovereignty, equality, and strictest non-intervention (apart from aggres- 
sion), non-intervention in the internal or external affairs, either single or 
collective, are to prevail. The author takes a strong stand against the UN 
interference with Spain, against Uruguay’s proposal of collective inter- 
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vention. Sarcastically he remarks that such measures as the UN took 
against the Spain of Franco have only consolidated Franco’s position and 
that the American measures against Argentina have resulted in Peron’s 
overwhelming victory. On the other hand the author states that the funda- 
mental condition of peace is the spiritual unity of the world although he 
has to admit that we are still far away from such unity. 

The 259 pages of text are followed by the reprint, in Portuguese, of 
documents from the Atlantic Charter to the Constitution of the UNESCO 
and a bibliography. 

Joser L. Kunz 
Of the Board of Editors 


Il Mare Territoriale e la Sua Delimitazione. By Franco Florio. Milan: 
A. Giuffre ; 1947. Pp. 116. 


This slender monograph is rich in facts, wise observations, and conclu- 
sions. It is realistic and logical without much concern for legalistic 
theories. 

The author treats this most important subject of jurisdiction over 
marginal seas under three main headings: The Rights of the Coastal State; 
The Rights of the International Community or The Limitation of the 
Rights of the Coastal State; and The Delimitation of the Territorial Sea. 
He offers an interesting project for an international convention on the 
subject based on the recognition of diverse types of territorial waters. 

The conclusions reached by the author may be briefly summarized : 


I. There exists a fundamental divergence of views concerning the 
proper limit of territorial jurisdiction over the marginal seas, as was 
demonstrated by the futile attempt to reach an agreement at the Conference 
for the Codification of International Law at The Hague in 1930. 

II. Each nation has reserved to itself the right to determine the extent 
and tlie defense of its territorial waters. The determining factor in each 
instance has not been a uniform rule of international law but, rather, 
special national interests. The adherence of England, for example, to the 
classic Three Mile Limit has been dictated in the main by its claims to the 
right to fisheries off the coasts of other nations. 

III. It is imperative that there should be an international agreement 
permitting each nation to maintain its jurisdiction over varying limits, de- 
pending on the peculiar configuration of its coastal waters and the special 
national interests involved. 

IV. This international agreement should be based on the frank recog- 
nition of the fact that every nation reserves the sovereign right to the 
exercise of a ‘‘protective jurisdiction’’ over its contiguous waters for the 
enforcement of its laws, the conservation of its resources, and the safe- 
guarding of national security. 
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The author rightly attaches great significance to the action of the United 
States in abandoning the Three Mile Limit by the two proclamations of 
President Truman, September 25, 1945, which asserted American claims 
over the ‘‘continental shelf’’ for the conservation of fisheries and the re- 
sources of the subsoil under the high seas contiguous to the United States. 
The salient portions of these memorable documents are as follows: 


‘‘Having concern for the urgency of conserving and prudently utiliz- 
ing its natural resources, the Government of the United States regards 
the national resources of the subsoil and sea bed of the continental shelf 
beneath the high seas but contiguous to the United States, subject to its 
jurisdiction and control.’’ 


‘‘In view of the pressing need for conservation and protection of 
fishery resources, the Government of the United States regards it as 
proper to establish conservation zones in those areas of the high seas 
contiguous to the coast of the United States wherein fishing activities 
have been or in the future may be developed and maintained on a sub- 
stantial scale.’’ 


The United States by this reasonable and bold action broke the legalistic 
bonds of the Three Mile Limit, which so seriously hindered the enforcement 
of the Prohibition laws when the rum-runners impudently defied the reve- 
nue officers by playing hid and seek along the invisible edge of a mythical 
boundary drawn three miles from the sinuosities of the coast. By this 
action the United States has asserted the sovereign freedom of all other 
nations which may desire to exercise this essential right of protective 
jurisdiction over their marginal seas. 

The needless confusion of thought concerning jurisdiction over marginal 
waters, which the author, unfortunately, has failed to clarify sufficiently, 
has been due to a misinterpretation of the famous dictum uttered by Bynker- 
sheek in 1703, that ‘‘the control of the land extends as far as cannon will 
earry ; for that is as far as we seem to have both command and possession.”’ 
But it should be remembered that he added: ‘‘I am speaking, however, of 
our own times, in which we use these engines of war; otherwise I should 
have to say in general terms that the control from the land ends where the 
power of men’s weapons ends.’’ (See address by P. M. Brown on ‘‘Pro- 
tective Jurisdiction over Marginal Waters,’’ page 15, Proceedings of 
American Society of International Law, 1923.) 

This modest monograph deserves much wider consideration than it may 
receive. It draws attention to a divergence of views concerning a most 
important matter which can easily give rise to serious controversies unless 
the nations can agree on the recognition of the principle of protective 
jurisdiction, irrespective of any arbitrary delimitation of territorial seas. 

Puitie MARSHALL BROWN 
Of the Board of Editors 
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Prisoners of War. Washington: Institute of World Polity, School of 
Foreign Service, Georgetown University; 1948. Pp. vi, 98. $1.50. 


The advent of total war, with its scientific methods of mass destruction, 
would appear to make futile any further discussion of the rules of war- 
fare. The atomic bomb makes no concession to legal conduct; nor does the 
modern mania known as genocide whereby one nation tries to exterminate 
another by cold mass murder; nor, for that matter, does modern economic 
warfare, where one belligerent tries to starve an opponent into submission. 
But in spite of the general threat of total war to human existence, there 
was and will still be a place for certain rules of the game, mutually con- 
venient to both sides. Cynics may ridicule this attitude, but those who have 
directly experienced the war will probably agree that in certain spheres 
such rules did actually mitigate some of the brutalities of the recent war. 
This was the idea that inspired the present book. It is the product of 
some two years of collective study by a group of former prisoners of war 
and other persons who had firsthand experience in dealing with such 
problems. In a section on the history of the effort, an account is given 
of each member of the study group. Thirty participated, under the direc- 
tion of Professor Ernst H. Feilchenfeld. Of this number, 15 were airmen 
who had been shot down, 4 were infantry, 2 artillery, and 1 tank corps. 
The others had handled enemy POW’s, in the European, Burma-China or 
Pacific theaters. Finally, the proposals and comments of the group were 
distributed to all members of the Institute of World Polity, for their com- 
ments, and some of these are also incorporated in the final study. 

The study group is known to the present reviewer, as he had the privilege 
of sitting in on some of the early discussions, over two years ago. As 
combatants, they admit the trend towards barbarism, but refuse to believe 
that modern civilization will accept the abandonment of all restraint in 
warfare. However, it is worth noting that the men who fought the war 
and saw the merits of mutual restraint in action belong to the generation 
which does not control policy. This may account for some of the sadistic 
mass brutalities from on top, over which the combatant in the field had no 
control whatever. But if the participants belong to the generation which 
does not make policy, they can at least influence policy-making. This is 
the objective of the present book. 

As far as the reviewer is aware, this is the first postwar study on a sub- 
ject which deserves universal interest. The recent war is still tooclose to 
us to have forgotten our concern over the treatment of prisoners. While 
Americans worried over the actual survival of those who had fallen into 
Japanese hands, the other Allied nations worried over the millions of their 
brethren who were either exterminated by the Germans or deported as 
slave labor. The present study is not just a collection of views and com- 
plaints but a constructive approach directed towards improved solutions. 
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As the preface states, the discussions differed essentially from the work of 
both the average prisoner-of-war organization and the customary kind of 
official effort, by presenting practical and thoroughly considered suggestions 
for the revision of the present rules. 

Although the problems dealt with in this book are mainly concerned with 
the treatment of military prisoners, no chance is neglected to stress the 
importance of the problem of the vast multitude of civilians who still fall 
outside existing international conventions. While the problem of civilians 
is not directly dealt with in the present study, it is included as part of the 
exigencies of modern total war. The introductory chapter will in fact give 
the reader food for thought as to his future security. It is an impressive 
review of the factors that may affect, mainly unfavorably, the lot of military 
POW’s as well as civilians. Among those factors are general brutalization 
(genocide, slave labor massacre and general terrorization), guerilla warfare, 
total economic warfare, mass bombings, and the virtual disappearance of 
neutral powers. 

Of the practical proposals made for the revision of the existing rules, 
a number may be mentioned as illustrative of the general approach. The 
question which first arises is that of POW status. The time of greatest 
peril for a prisoner is the period immediately following capture when he 
is held for identification and interrogation. During this time he may be 
beaten, tortured and even killed, almost as a pariah and without being 
able to invoke the rules protecting recognized prisoners of war. To 
remedy this situation, the study group calls for a revision of Article 72 of 
the Geneva Convention of 1929, as now permitting a belligerent too much 
leeway in handling its captives. The proposed revision would provide that 
recognition of POW status be given not later than a week after capture. 
Also in connection with POW status are two proposals arising directly 
from modern warfare. It is suggested that paratroopers be recognized as 
legitimate POW’s, a treatment not too often accorded them in recent war. 
It is also proposed that persons suspected or accused of war crimes should be 
regarded as POW’s until duly convicted. The book cites a few of the many 
instances of forced-down airmen who were badly maltreated by the German 
authorities, and sometimes tortured and killed by mob action while the 
authorities looked on. On the other hand it is in a way surprising that 
more of this did not take place after a severe mass bombing. 

As regards the care of POW’s the situation is complicated by the general 
economic deterioration that takes place on one side or the other as the war 
progresses. Food, clothing, sanitation, shelter and transport are bound to 
be affected by the economic or war conditions in a country, which, however, 
should still permit a minimum set of standards to be observed. As regards 
shelter, the study calls attention to the increasing difficulty of ensuring the 
physical safety of POW’s against bombings. Even assuming good will on 
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the part of a belligerent, the chances of keeping POW camps out of bomb- 
ing reach will be slight on the European continent. 

The problems of labor also become increasingly complicated under the 
conditions of modern total war. In the chapter devoted to this subject, 
the different gradations of labor, forced or voluntary, are discussed. The 
group as a whole was of the opinion that ‘‘a captor state which feeds a 
prisoner has a right to obtain work from him’’ (p. 47). The real issue, 
however, is not the ordinary work normally called for by captor states, 
but the virtual enslavement of a population under military occupation, 
either as deportees or as civilian internees in their own country. In the 
recent war, western POW’s did not fare too well in German hands, but 
neither did the five or six million civilians who were deported for slave 
labor to Germany. Unless some prohibiting rule is laid down against this 
modern trend we may also have a reversion to the Roman practice of 
permanently enslaving military captives. Pointing in this direction is the 
practice of retaining POW’s long after the cessation of hostilities or the 
re-establishment of peace. The group as a whole is definitely in favor of 
repatriating POW’s as soon as possible after the end of hostilities. 

An entire chapter is devoted to the ways and means of ensuring com- 
pliance with the accepted rules. Considerable discussion centered around 
the International Red Cross as an inspection and welfare organization. 
The IRC did not come off too well in this discussion. Some of the group 
suggested that it be replaced by a new international organization. But 
other members, while severely criticizing the IRC, wondered whether ‘‘any 
other kind of protective agency would have done better under the circum- 
stances.’’ Without going into the merits of the case, it can be noted that 
the present reviewer took occasion to question a number of POW’s and 
civilian internees now in European refugee camps, and found that com- 
plaints against the International Red Cross were widespread. Some of 
the complaints were directed against the organization as such, but many 
appeared to be directed more against the Swiss. 

Of significance is the proposal made by some members of the group that 
a study of the whole problem of POW treatment be entrusted to the Human 
Rights Commission of the Economic and Social Council of the United 
Nations. This raises the question whether this organ of the United Nations 
could go beyond the mere drafting of a new convention or whether it should 
leave enforcement to the IRC or some similar organization. As regards 
enforcement, there is the further question of whether the United Nations 
could survive a major conflict. Apart from any particular enforcement 
agency, there is also the precedent set by the present war crimes trials. 
Unless these trials are accepted in a serious manner, by governments, there 


is no reason to suppose that any convention will be taken seriously in the 
future. 
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In conclusion, the present reviewer received the definite impression that 
this study should not remain as an isolated undertaking, but should be 
followed by similar studies, in order to focus worldwide attention on the 
problem. The present study should be supplemented by European and 
Asiatic versions, based on the experience of a vast number of former 
POW’s and civilian deportees and internees. The present book could be 
be used effectively as a guide for such additional study groups, carried 
out, perhaps, under organizations such as the United Nations societies. 

M. W. Royse 
Rome 


La Jurisprudence des prises maritimes et le droit international privé. By 
R. Jambu-Merlin. Paris: Librairie Générale de Droit et de Jurispru- 
dence; 1947. Pp. 335. 


The relatively big volume under review is a French study of prize law 
from the point of view of the conflict of laws. The author justifies this 
study by the insufficiency of the French literature on prize law in general 
and by the need for a special study of this type. The author restricts him- 
self, therefore, to a very brief introductory statement of the international 
law aspects of prize law (pp. 13-21). In the ‘‘Conclusion’’ he deals with 
the decline of prize law in World War II and its causes and pleads for its 
preservation. 

The bulk of the book treats the problems of conflict of laws arising in 
prize law. The author’s effort is to furnish a theory of the problem which 
arises where there exists a conflict between a private right and a rule of 
international law. The author wants to determine what place is here 
given to the normal rules of conflict of laws and in how far they are modi- 
fied under the influence of international prize law. By studying British, 
American, French, German, Italian, Belgian, Japanese, and Chinese Prize 
Court decisions, the author tries to give, at the same time, a study in com- 
parative law, as to the different private laws and the different systems of 
conflict of laws involved. 

The book is divided into two principal parts. The first part, including 
capture, deductio infra praesidia, and the judgment of the Prize Court, 
deals with the creation of rights. Here the problems of title in ships and 
goods, and the rules for the determination of the proprietor, are investi- 
gated; further the methods of proof, the distinction between ante bellum 
and post bellum contracts, the problems of public policy, trading with the 
enemy, fraud, interdiction of transfers in transitu and so on. Then fol- 
lows a study of questions concerning the interpretation of contracts of 
maritime sale, the special problems as to co-ownership in vessels, unincor- 
porated business associations, and corporations. This part concludes with 
the problem of claims of creditors and insurers in ships or goods. 
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The second part is devoted to the investigation of the recognition of the 
rights of the captor, created by the judgment of the prize court, and of 
those deriving their rights from the captor in the courts of third states. 
There is an interesting chapter on the role of treaties (pp. 291-301). 

Interesting too, is the technique of the author, rare in a French or, in 
general, any other Continental writer: he puts himself in the place of the 
prize judge. While literature is used, the presentation is mainly by the 
exposé of cases, according to the ‘‘case-method.’’ British prize cases nat- 
urally constitute the bulk of this material. 

The book is competently done and constitutes certainly an enrichment 
of the French literature on this subject. But it suffers from two weak- 
nesses from a non-French point of view: these problems of conflict of laws 
have always been covered by good works in English and German on this 
topie and are to be found in the magnificent treatise by Verzijl. On the 
other hand only very few prize decisions of World War II are used. We 
need, therefore, a Verzijl for World War II. 


Joser L. Kunz 
Of the Board of Editors 


Aviation Accident Law. By Charles 8. Rhyne. Washington: Columbia 
Law Book Company; 1947. Pp. x, 315. Index. 


The fast-growing body of judicial decisions relating to air navigation 
and transportation has found in Charles S. Rhyne a diligent observer and 
recorder. In Airports and The Courts (1944) he dealt comprehensively 
with the eases arising out of the operation and use of airports; in the pres- 
ent volume he examines the eases bearing on liability arising out of aviation 
accidents. The scope of the book includes not only the liability of car- 
riers, but also that of manufacturers, repairmen, venders, bailees, and in- 
surers; it includes also an examination of the cases dealing with workmen’s 
compensation. The last chapter is devoted to accident law in international 
air transportation, with an analysis of the international conventions and 
of the cases arising thereunder. An English translation of the Warsaw 
Convention is given in an appendix. 

As in his earlier work, the author eschews broad generalizations, and 
the book is little more than a digest of cases. Nevertheless it is interest- 
ing to note that while the author in his introduction points out that the 
common law rules applied by the courts to aviation cases were developed 
chiefly for surface transportation and ‘‘do not fit air transportation with 
any real degree of satisfaction to either those claiming damages in avia- 
tion accidents or to those against whom these claims are made,’’ Senator 
McCarran, in a foreword, expresses an apparently contrary conclusion, 
saying that a study of the decisions examined in the book ‘‘reveals how 
the rules of justice, as laid down by precedents, stemming back through 
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the years, have, in nearly every instance, dictated a fair and equitable 
result.’’ This difference in evaluation may have an important bearing 
on the fate of the proposals for statutory legislation on aviation accident 
liability, and indicates a need for more extensive and critical analysis of 
the functioning of the rules now applied by the courts. 

For the specialist in international law the book is mostly of indirect 
interest. In helping to develop or modify uniform international rules on 
aviation accident liability the international lawyer must keep in mind 
the probable impact of national legal traditions and practices on both the 
formulation and the application of the international rules. Mr. Rhyne’s 
book, written lucidly and simply, is a valuable guide to the American 
judge-made law on the subject. It will be very useful to the general prac- 
titioner of law who has to handle aviation accident claims. 

Ouiver J. Lissitzyn 


Columbia University 


The Right to Fly. By John C. Cooper. New York: Holt; 1947. Pp. x, 
380. Appendixes. Index. $5.00. 


The conquest of the air by man has presented the international lawyer 
with the fascinating task of observing, understanding, and participating 
in the development, within the span of a single generation, of an entirely 
new field of law—the international law of the air. To the sociologist and 
historian of the law a rare opportunity has been given to study the forces 
and the processes which are shaping a body of new rules of behavior for 
the international community. To the statesman and the practical man of 
affairs air power—military and commercial—is of continually growing 
importance. The Right to Fly is ‘‘a study in air power’’ and is evidently 
designed for the layman rather than the specialist. Yet it contains much 
material of interest to the lawyer, the sociologist, and the historian as well 
as to the man of action. John C. Cooper possesses the happy combination 
of an intimate knowledge of international air transportation gained by 
many years of practical experience as lawyer, executive of Pan-American 
Airways, and participant in numerous international conferences, with the 
intellectual interests and ability of a scholar. He is now a member of the 
Institute for Advanced Study at Princeton. 

‘Air power’’ is defined as ‘‘the ability of a nation to fly”’ or ‘‘the abil- 
ity to act in the air space.’’ It embraces both military and non-military 
aviation. The indivisibility of air power into ‘‘military’’ and ‘‘civil’”’ 
aviation is one of the central theses of the author. There are two basic 
‘‘elements’’ of air power. One is the capacity to fly, made up of such 
basic factors as geographic conditions, resources, population, industrial 
development, and political organization, as well as of the more immediate 
factors of aeronautical industries, facilities, and operating establishments, 
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civil and military. The other is control of the air space and ‘‘the right 
to fly,’’ without which the capacity to fly must remain latent. It is the 
author’s treatment of the second element—'‘the right to fly’’—that will 
be of the utmost interest to the lawyer and the legal historian. The 
author traces the history of the problem of sovereignty in the air and the 
right to operate international air services from its inception in the first 
decade of the twentieth century to the efforts of ICAO to draft a multi- 
lateral air transport convention, stressing the underlying factors that have 
determined the policies of the various nations. Of special interest is the 
informative account of the drafting of the 1919 Convention on Air Navi- 
gation and a still more detailed account of the discussions at the Chicago 
Conference in 1944. With respect to the latter the author speaks with the 
authority of a participant. His statement that the committee which pre- 
pared Article 5 of the Chicago Convention ‘‘fully understood that the 
limitations authorized could be so stringent as to result in actual prohibi- 
tion of the entry of nonscheduled transport aircraft’’ (p. 173), is first- 
hand testimony on the meaning of this vague and controversial provision, 
since he took part in the work of the committee—a fact which he modestly 
fails to mention. There is also an interesting analysis of the results of 
the Bermuda Conference of 1946. Much space is devoted to the efforts 
of the Allies in 1919 to agree on the means of depriving Germany of mili- 
tary air power without depriving her of civil aviation or of the control of 
her own air space, and to the ultimate failure of the devices then adopted. 
Many interesting documents bearing on this matter are reprinted in the 
appendices, which also contain texts of the 1919 Convention (with amend- 
ments) and the Chicago Convention and agreements. The author at- 
tempts to apply the lessons which he draws from the failure to control 
German air power to the future peace treaties with Germany and Japan. 
He also examines the problem of disarmament in the air and the relations 
which it may be necessary to establish between the UN Security Council 
and ICAO in order to prevent aggressive use of air power. The last three 
chapters are devoted to an examination of the air power position of the 
Soviet Union, the British Commonwealth, and the Western Hemisphere. 
These chapters are illustrated by excellent charts of air distances from 
certain air power bases of the three great powers. 

A brief review can hardly do justice to the richness of the book in origi- 
nal and provocative thought. Some interesting aspects of the problem 
of air power, such as the relatively strong position in commercial aviation 
of countries like the Netherlands and Sweden which have little air space 
under their own control, are not adequately discussed. It is gratifying 
to know that the author is continuing his studies in air power and in the 
history of air law. 

Ouiver J. Lissirzyn 
Columbia University 
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Progress and Prospects of The United Nations. Edited by Ernest Minor 
Patterson. Philadelphia: The American Academy of Political and So- 
cial Science; 1947 (The Annals of the American Academy of Political 
and Social Science, Volume 252, July, 1947). Pp. vii, 183. $2.00 


This useful and stimulating volume ranges in content from a few simply 
worded contributions by general observers of affairs to technical discus- 
sions by specialists of great experience directly bearing upon their topic. 
A large variety of United Nation problems is touched upon, ranging from 
children (Aake Ording) to the monetary fund (Harry D. White), and 
from Columbia to ideological conflicts within the United Nations (Ralph 
Henry Hadow). Others deal with world trade under the ITO (Raymond 
F. Mikesell), human rights (Taraknath Das), disarmament and security 
(Alexander Cadogan), the Security Council (Norman J. O. Makin). 

The course of events since these lectures were delivered at the annual 
meeting of the Academy in April, 1947, is convincing evidence that James 
Burnham’s sagacious and philosophic analysis of the United States and 
Communistie conceptions of the United Nations (‘‘ What is the Purpose of 
the United Nations?’’) provides a needed fundamental approach to the 
problems of the United Nations, and a basis for diplomatic action that is 
more real and promising for peace—if at all possible—than any of the 
‘‘technical’’ or ‘‘well-meaning’’ discussions offered at the meeting. Mr. 
George Soule’s ‘‘U.N.’s Purpose: Another View’’ is, by contrast, an elo- 
quent piece of wishful thinking that is alarming because it was and un- 
fortunately still is propounded by many hopeful people as well as by those 
whose destructive ends it unintentionally serves. One is tempted to say 
that Mr. Burnham’s analysis should precede any weekly review of last 
week’s events in our Sunday newspapers, since it gives meaning to current 
happenings in and outside the United Nations, which otherwise might seem 
unconnected and accidental. 

JoHN Brown Mason 
Oberlin College 


L’Organisation des Nations Unies. By Lazare Kopelmanas. Vol. I. 
L’Organisation constitutionnelle des Nations Unies. Fascicule I. Les 
services constitutionnelles de l’O.N.U. Paris: Sirey; 1947. Pp. 327. 
Index. 


This appears to be the beginning of the first large constitutional study 
of the United Nations. It is explained that the entire work will consist of 
three volumes. The first is divided into two parts, of which the first is 
before us, and the second will deal with organization. Volume II will also 
be divided into two parts, covering the maintenance of peace, and economic 
and social organization; the third volume will contain conclusions and 
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analytical tables. The study is being made with the assistance of the 
Centre National de la Recherche Scientifigue. 

The work is not formulated as a commentary, article by article, on the 
Charter; the headings refer rather to problems or functions. It is not 
based solely upon the text of the Charter, but goes heavily into the travaux 
préparatoires, and draws extensively from the experience of the League of 
Nations. There are no references to literature; the study is based entirely 
upon documents, including those of member governments. 

One hundred pages in Section I are devoted to the historical develop- 
ment of the Charter. The author complains, and frequently reiterates the 
complaint later, that the most fundamental documents, the plans submitted 
by the four sponsoring powers at Dumbarton Oaks, have never been made 
public.* From the deliberate lack of precision in the Charter, from its 
unaccustomed length, its heaviness of style, and its general resemblance to 
a Presbyterian covenant, the author deduces that an American document 
was the base of the Charter. 

Section II, covering the next one hundred and fifty pages, deals with 
three problems relating to the validity of Charter provisions. In the first 
place ratification provides the legal base for internal execution of the 
treaty, and he discusses at some length the means of putting the Charter 
into effect within the state. He takes up next modifications of the Charter, 
which may be made by amendment, by periodic revision, or by an informal 
process, such as interpretation. Here too he thinks that ratification should 
be accompanied by evidence (e.g., legislation) to show that the instrument 
ratified can be put into internal effect. In the third place he discusses 
the relation of the Charter to other sources of international law, such as 
treaties, customary law, and internal law. This leads into a long discus- 
sion of the ‘‘domestic questions’’ clause, and he sees no way to draw a line 
between the internal and the international order except by express state- 
ment of the distribution of powers between them. In general he asserts 
that the Charter is more than an ordinary treaty since it creates a con- 
tinuing social organism. 

Section III asks how the content of the Charter is to be determined. 
The author seems to think that it is in harmony with established practice 
that each organ (and each member state?) should interpret the Charter 
for itself, referring disputes when desired to the Court for advisory 
opinion. He feels that external evidences must be used in interpreting 
the text. 

The pace of the book is leisurely. It could doubtless have been written 
in fewer words, but there is time and space for many reflections and for 
consideration of many obscure points. On an average, two-thirds of every 
page consists of footnotes; one wonders why much of the footnote material 


* The reviewer hopes that the Department of State can arrange for the publication 
of these documents. 
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was not put into the text. The author draws upon a competent knowledge 
of the League of Nations. The work is both critical and constructive. It 
is, at least in this initial part, the most useful work which has yet appeared 
dealing with the United Nations. 

CLYDE EAGLETON 


Of the Board of Editors 


Voting Procedures in International Political Organizations. By Welling- 
ton Koo, Jr. New York: Columbia University Press; 1947. Pp. x, 349. 
Appendices. Index. $4.00. 


In this penetrating and well documented monograph Dr. Koo starts out 
with an analysis of voting procedures in some recent nonpolitical interna- 
tional organizations such as UNRRA, FAO, ICAO, IMF, ILO, and the 
International Bank for Reconstruction and Development. Next he takes 
up briefly the Vienna Congress System, the Concert of Europe, and, a 
little more extensively, the League of Nations. The piéce de résistance is 
an exhaustive treatment of the voting procedure in the Security Council 
based partially on unpublished documentation of the Committee of Five 
at San Francisco. There follows a less extensive examination of the voting 
procedures in the General Assembly, the ECOSOC and the Trusteeship 
Council. There are frequent cross references and even some repetition 
of argument. 

The author’s main objective is to demonstrate ‘‘the functional theory 
of voting procedures.’’ There is, admittedly, no general rule governing 
the structure and voting procedure in postwar international organizations. 
Voting rules of pre-United Nations organizations generally suffered from 
a ‘‘confusion with respect to the two forms of collective action,’’ namely 
the method of international conferences and the method of international 
organizations. The unanimity rule which prevails in a conference ‘‘is 
merely an expression of the independent status of the states participating 
therein’’ and states are bound only if they consent. In an international 
organization, however, the unanimity rule means ‘‘that no action can be 
taken unless all agree, which is to seriously hamper the requirements of 
functional efficiency upon which any such ‘action’ agency should be 
founded.’’ 

For the sake of efficiency and workability, so runs the author’s argument, 
the Charter of the United Nations, by providing for majority vote, has 
abandoned ‘‘once and for all the fallacious assimilation of the unanimity 
rule from conferences to organizations.’’ The generalization then follows 
that ‘‘to the extent, therefore, that an organization is meant to be operative 
in an important field of international codperation, rather than to have 
merely advisory functions, principles of equality written into the text will 
vary in inverse ratio to the actual degree of importance assigned to that 
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organization by its most powerful members.’’ Great Powers, accordingly, 
in political as well as non-political organizations will protect themselves by 
providing for their concurrent vote whenever and wherever decisions of 
major importance are involved. 

In the case of the General Assembly, decisions, according to their im- 
portance and their intended ‘‘practical coercive effect’’ on world opinion, 
are reached by a simple or a two-thirds majority. The ECOSOC, which 
has chiefly advisory functions, provides neither for the permanent repre- 
sentation of the Great Powers nor for a special voting procedure. The 
Trusteeship Council, a body ‘‘which is only partly and indirectly politi- 
ceal,’’ provides, unlike the ECOSOC, for permanent representation of the 
Great Powers, that is, of ‘‘the political forces which will dominate the suc- 
cessful or unsuccessful operation of the entire trusteeship system.’’ On 
the other hand, in its quality as a non-political and supervisory body, all 
decisions are taken by a simple majority vote. 

In the Security Council there is barely a pretense at equality of voting: 
“‘The Security Council, armed with extensive coercive powers, and on 
whose shoulders rests the burden for maintaining peace and security among 
nations, is primarily a political organization, and the wide prerogatives 
given to its principal and permanent members are in full accordance with 
the principle that the privilege shall be in proportion to responsibility.’’ 

Thus as a consequence of the negation of ‘‘the academic niceties of the 
so-called juridical equality’’ the United Nations is deemed to be a more 
‘‘realistic’’ organization than was the League of Nations and nothing short 
of a ‘‘monument of international political engineering.”’ 

As to the general thesis of the author, there is no doubt that there is a 
persistent, though by no means universal, trend towards a ‘‘functional’’ 
conception of voting rules in modern international organizations. This 
is so, it is believed, not because the ideas of equality and independence 
and the rule of unanimity, about which the author says many unkind 
words (‘‘. . . confusion of juristic theories frequently parrotted by pub- 
licists . . .’’?) were without sound foundation backed by precedent, but 
rather because governments have come to realize that ‘‘effective decision- 
making’’ need not be confused with ‘‘the making of effective decisions.’’ 
The introduction of the former has unfortunately, perhaps, not yet led to 
the latter, and, consequently, the departure from the principle of unanimity 
ig more apparent than real. 

This is particularly so in the Charter of the United Nations. The Gen- 
eral Assembly and the other organs of the United Nations, excepting for 
the moment the Security Council, have no doubt, by adopting unqualified 
or qualified majority voting rules, gained in the number of recommenda- 
tions and resolutions recorded in the Official Records. From this point of 
view they are organs of ‘‘effective decision-making.’’ But their ‘‘de- 
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cisions’’ if we can call them such without causing confusion, are not neces- 
sarily effective. 

In the Security Council the situation is not substantially different. 
Any action taken by the Security Council under Chapter VI is in fact not 
binding upon the parties. What may make it binding is the application of 
diplomatic methods preceding or following the voting of decisions. How- 
ever, even in the case of action under Chapter VII which the members 
assume to regard as binding, the members, while surrendering to majority 
voting, reserve their ultimate consent. For in order to be binding such 
decisions must be taken by the Security Council, ‘‘in accordance with the 
present Charter.’’ And who will judge whether the Security Council’s 
decisions are, or are not, ‘‘in accordance with the Purpose and Principles 
of the United Nations’’? 

The author’s eulogies of the ‘‘realism’’ of the Charter are perhaps pre- 
mature and will not necessarily find general acclaim. It is not yet suffi- 
ciently understood that voting procedures at the present juncture of in- 
ternational relations, at any rate, are no adequate substitute for sound 
diplomacy. This is so not only among the members of United Nations 
generally, but particularly so among the five Great Powers. 

Moreover the machinery for effective decision-making introduced in the 
Charter does not compensate for other weaknesses of the Charter. Simple 
majority voting is properly dismissed by the author. There are, however, 
other ways to strike a happy medium between practicality and workability 
than through the qualified voting procedure, conducive to paralysis of the 
organization which can be overcome only by resort to action outside the 
organization. 

Dr. Koo has given us a very valuable contribution to the study of voting 
procedures in international organizations. He has performed an exceed- 
ingly careful and thorough job, particularly in connection with the history 
of Article 27 of the Charter. In spite of this thoroughness there are ques- 
tions to which the reader will find no answer, perhaps because they are 
not related strictly to the main theme. Also it would have been very in- 
teresting to learn, perhaps from the unpublished documentation upon 
which Dr. Koo was free to draw, what sort of understanding, if any, there 
was among the Big Five regarding the sparing use of the veto. Dr. Koo, 
however, leaves no doubt about his own position, for he ends on this key- 
note: ‘‘At San Francisco the Great Powers gave their pledge to use in 
moderation the veto which each possesses. However it is obvious that for 
this promise to be effectively kept recourse to formal vote-taking as @ 
method of decision in the Security Council must itself be used to a mini- 
mum.”’ 

Gross 
Fletcher School of Law and Diplomacy 
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American Foreign Service. By J. Rives Childs. New York: Holt; 1948. 
Pp. viii, 261. Appendices. Index. $4.00. 


Mr. Childs, Minister to Saudi Arabia since 1946, is a career officer of 
some twenty-five years standing, spent principally in Jerusalem, Bucharest, 
Cairo, Teheran, and Tangier. As one might expect, this wealth of back- 
ground experience, which also includes two tours of duty in the State De- 
partment, amply enables the author to illustrate with personal anecdotes 
the difficulties and the triumphs of the field practitioner of the art of di- 
plomacy. But although the difficulties may be real the triumphs must not 
be trumpeted to the world. For, as is stated at page 75, ‘‘the experienced 
diplomat is only too well aware that publicized success can be a two-edged 
sword which may turn and cut the ground from under his feet. . . . One 
(country) which crows too loudly over the benefits deriving from a treaty 
may awaken suspicions in the other that the latter has been done in.”’ 

Early chapters trace the evolution of the Foreign Service and its rela- 
tions to the Department of State and to other government agencies. Chap- 
ters 6 to 12 describe the work that normally is conducted at an Embassy. 
Personnel are divided into administrative, political, consular, economic, 
and information and cultural relations sections. Mr. Childs deems the 
role of labor reporting to fall within the purview of the political, rather 
than the economic section. The four functions of an Ambassador—rep- 
resentation, negotiation, reporting, and protection of interests—are illus- 
trated by a day’s active schedule. The routine includes meetings with 
both American and local business men, legislators, and newswriters; at- 
tendance upon official receptions; diplomatic talks at the Foreign Office; 
and correspondence and staff work with Embassy assistants. 

The present reviewer cannot fully accept the statement at page 22 that 
the Foreign Service Officer’s ‘‘job is to report, and to execute laws and 
policies—not to create poliey or expound his own views.’’ Foreign Service 
Officers now occupy within the Department of State the important policy 
posts of Counsellor, the two Assistant Secretaryships for Political Affairs 
and for Public Affairs, the Staff Coordinator of the National Security 
Council, and the Chairmanship and all memberships in the Policy Plan- 
ning Committee except its secretary. At the next lower echelon all but one 
of the eight Directors and Deputy Directors of the Offices for European, 
American Republics, Near Eastern and Far Eastern Affairs, are Foreign 
Service Officers. The lone exception was one for eleven years. It must 
be clear that from such places of responsibility, career officers exercise a 
substantial influence on the creation of policy. And in that process they 
must, of necessity, expound their own views. 

It is surprising to see no more than a single sentence, at page 53, of men- 
tion of the Foreign Service Auxiliaries, who were utilized by the hundreds 
during the war years; and there is no discussion of the so-called Manpower 
Act of 1946 which authorized the addition of 250 career officers at all ranks. 
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Great Britain and France, our author points out, have integrated the 
career services of the Foreign Office with the diplomatic and consular staffs. 
While Minister Childs makes no such recommendation for our own gov- 
ernment, nor does Mr. Joseph C. Grew in his laudatory Foreword, it is 
probable that readers of this JouRNAL will have their own and divergent 
opinions on this question. 

Appendix A comprises the text of the Foreign Service Act of 1946. The 
stipulations of that law regarding recruitment, promotion, compensation, 
retirement, reserve officers, and other related matters were ably analyzed 
by Dr. Elton Atwater’s article ‘‘The American Foreign Service Since 
1939,’’ which appeared in this JourNaL.* Appendix B, entitled ‘‘The 
British and French Foreign Services,’’ is highly informative. Besides 
contrasting administrative procedures in general, it traces the path of 
policy papers through bureaucratic mazes. In this respect the author 
prefers the British system to that employed in Washington. But the 
French and British appear in this critique to be plagued by the same di- 
lemma that perennially confronts our own State Department: should the 
bureaus of the Foreign Office be organized along geographic or functional 
lines? In each case the result is a changing and uncertain mixture. 

It is obvious that in 150 pages (the others are devoted to Appendices) 
the history, development, and functions of the United States Foreign 
Service cannot be presented in the comprehensive manner of T. H. Lay’s 
The Foreign Service of the United States of 1928, or Graham H. Stuart’s 
American Diplomatic and Consular Practice of 1936. One treatise per 
decade, even a work such as that of Minister Childs, written in lively style 
and permitting us to benefit from his practical experiences, is not wholly 
adequate to keep us fully informed of a dynamic and changing organiza- 
tion. 

Wiuuarp F.. BARBER 
Department of State 


Major Problems of United States Foreign Policy. 1947. A Study Guide. 
Washington: The Brookings Institution; 1947 (processed). Pp. xvi, 
304. Appendix. $3.00. 


Every student of American foreign relations and foreign policy will be 
very grateful to The Brookings Institution for this analysis of problems and 
collection of suggestions for solving the issues examined. The volume has 
already been followed by eight supplements (Summary of Developments 
in Major Problems of United States Foreign Policy, Vol. I, Nos. 1-8, 
September 1947—April 1948) and will be revised and reissued in a com- 
pletely new edition later this year. No such timely and thorough treat- 


* Vol. 41, No. 1 (January, 1947), pp. 73-102. 
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ment of the subject is available elsewhere in book, magazine, pamphlet, or 
article. 

The essence of the treatment of American foreign policy provided here 
consists of an attempt to reproduce the process by which information and 
advice are provided to higher officials of the Department of State and the 
United States Government in general, by their subordinates, in preparation 
for final decisions on matters of policy by the former. This involves an 
analysis of the problems or issues to be faced, review of relevant data, 
identification of possible alternative solutions, the making of a choice 
among these alternatives, and an explanation of the reasons for the selec- 
tion adopted, together with an indication of what is involved therein (im- 
plications of the selection, alternatives set aside, and so on). Every effort 
is made to preserve a balance between the problems of procedure and 
methodology involved and the substantive questions under examination. 

There appears to be some disposition on the part of the authors of this 
Guide to exaggerate the novelty, if not the value, of the method of presenta- 
tion adopted therein. Actually the problem method as here presented has 
been employed in the better graduate and professional schools of political 
and social science in this country for at least a generation, without, how- 
ever, the very special formulation and orientation given to it here. That 
this method has not been adopted to the exclusion of all other methods— 
the historical method, case study (a variant of the foregoing), hypothetical 
treatment (closely allied to the problem method), pure description—is the 
result of convictions that all of these methods have some merit. The prob- 
lem method commends itself to the actual or recent practitioner, and per- 
haps to the future practitioner; other methods may be more useful to per- 
sons with other aims. 

One other problem, not to say danger, is involved in this mode of treat- 
ment. The tendency of the practitioner is to ‘‘get down to brass tacks.”’ 
Thus he feels that he is nearer the heart of the matter when he is consider- 
ing the question of whether the United States should advocate ‘‘reports to 
the Security Council (by the U. N. Commission for Conventional Arma- 
ments) and (preparation of) a draft convention’’ on regulation of arma- 
ments (p. 90) than when considering whether the United States should 
advocate regulation of conventional armaments by such steps as seem use- 
ful from time to time. But, as is recognized in the Guide itself, or the 
supplementary material, these detailed issues must be integrated with gen- 
eral American policy ‘‘if policy-making (on such details) is to be kept 
from becoming purely opportunistic.’’ In other words it must be re- 
membered that American policy may be and must be visualized in terms 
of two or three levels of generality and/or refinement and the details re- 
lated to the principles just as the principles must be worked out in detail. 

Finally some effort should be made—more perhaps than is made in the 
Guide—to relate contemporary policies on concrete details to historic 
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American aims and objectives. It is hazardous to suggest that present 
policies are entirely new and revolutionary, for if they fail a violent re- 
action may ensue. They are not, moreover, entirely novel, and should 
have the increased understanding and support which could come from 
relating them to American tradition. This also is recognized in the Guide 
but not sufficiently implemented. With these considerations in mind the 
Guide and the materials issued supplementary thereto probably constitute 
the most stimulating basis for examination of the particular problems 
treated which is available to American teachers and students today for the 
selected problems with which it deals. 

In general, however, the reader must be on guard, and doubtless will 
be sharply warned, against the strong ‘‘party-line’’ tone of the whole 
document. 

P. B. P. 
Managing Editor 


Democracy and Empire in the Caribbean. By Paul Blanshard. New 
York: Macmillan; 1947. Pp. 379. Bibliography. Notes. Index. $5.00. 


Once fought over fiercely by the navies of the Great Powers of Europe, 
later the scene of a sugar boom which caused the importation of countless 
negro slaves and East Indian indentured servants, the colonial islands and 
dependencies of the Caribbean had declined into somnolent retreats for 
tourists and retired civil servants until their repose was shattered by riots 
in the 1930’s. These riots were followed by a series of events—the ap- 
pointment by Great Britain of the West India Royal Commission (gener- 
ally known as the Moyne Commission), a vast program of United States 
expenditures in Puerto Rico and the Virgin Islands, the outbreak of World 
War II, which disrupted the economic and political life of the area, and 
the creation of the United States-sponsored international Caribbean Com- 
mission. This book, written by one who devoted four years to the work of 
the Caribbean Commission, gives a brief summary of how matters stand 
today. 

The book contains a few opening chapters of a survey nature dealing 
with problems common to the whole area. These chapters set the tone of 
the book. They stress the nature and the weakness of colonial government 
and particularly the lack of democratic representation for the subject 
peoples, a rising labor problem and, most important of all, population pres- 
sure and the problems of race. There follow sketches of each colony which 
also appraise the colonial organizations and policies of each imperial nation. 
In this appraisal United States administration of Puerto Rico and the 
Virgin Islands comes out best due to the extent to which it has fostered 
local democratic autonomy and the vast sums that it has expended. The 
French administration is rated high on the strength of democracy, but the 
economic problem in the French colonies is serious. The Dutch administra- 
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tion is criticized as the weakest in its development of democracy, but the 
relative prosperity in the Dutch colonies permits higher expenditures for 
social purposes. Criticism is directed at the British imperial system on 
the score both of democracy and social measures, although the author finds 
considerable improvement in recent years. The independent republics of 
Cuba, Haiti, and the Dominican Republic are treated cursorily and super- 
ficially as part of the region but outside the main scope of the book. At 
the end, with disappointing brevity, are given the author’s conclusions 
and recommendations. 

The greatest emphasis is placed upon social and political questions, especi- 
ally the race issue. It is made clear that the race issue is not simply one 
between white rulers and owners on the one hand and people of color on 
the other. It is a highly complex issue, involving a mulatto middle class, 
whose political and economic importance is rising, and the general mass 
of the population which in some colonies is basically negro and in others 
is part negro and part West Indian. The recent rise of political parties 
and labor unions with a trend toward greater local responsibility and more 
democratic governmental organizations is pointed out. Stress is laid upon 
the importance and relative absence in most colonies of adequate educa- 
tional facilities. 

The author is a liberal in a sense in which that word is frequently used 
today. His sympathies are with the colored inhabitants. He tends to 
blame the dominant whites for much that is wrong and he shows particular 
distaste for the traditional pomp and circumstance of British imperial rule 
and the stubborn conservatism of the Dutch. He favors a steady transfer 
of power and responsibility from the whites to the men of color. He 
recognizes the dangers, particularly the danger of a ruthless mulatto 
dictatorship, and acknowledges that the imperial nations must continue 
to bear responsibilities and to rule, particularly in the most backward areas. 
But he prefers to risk bad government with least supervision by the whites 
and cites a quotation by Gov. Tugwell of President Roosevelt in support 
of this proposition. 

Mr. Blanshard also recognizes that parallel to the political and social 
problem is the economic problem created by the pressure of steadily ex- 
panding population upon inadequate and dwindling natural resources. 
A highly promiscuous sexual amorality yields babies in a steady production 
line; the area’s only sure crop. Tropical medicine has greatly reduced the 
traditional safety valve of a high death rate caused by disease. At the 
same time, the limited arable land is worn out, bad soil practices accelerate 
the deterioration, world markets shrink for the limited number of crops 
which can be grown, and plant diseases often eliminate even these. The 
result is the situation which President Hoover so bluntly described in the 
case of the Virgin Islands—‘‘a poorhouse.’’ No specific solution for the 
economic problem is suggested. There are a good many references to 
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tourist travel as the most hopeful palliative, if not a solution, and even 
with regard to this Mr. Blanshard warns that it may aggravate racial 
tensions. Although it is not flatly stated, the implication is that the im- 
perial powers must spend vastly greater sums in the area regardless of the 
likelihood of recovery. 

In the briefly summarized conclusions it is urged that the economic prob- 
lem should be approached on a regional basis and that a regional organiza- 
tion should be created with sufficient funds to reorganize the economic 
situation and with power to make its decisions effective. This has been 
the thesis of the American representation on the Caribbean Commission 
from the start. 

This reviewer regrets that the author devoted so much of his book to ex- 
position of the problem and so little to an analysis and presentation of his 
suggestions. He wonders, for example, whether the political solutions rec- 
ommended, which may involve a substantial reduction in the production 
of crops and income of the colonies, will have a favorable effect upon the 
likelihood that the colonial powers, particularly powers such as England 
which are hard pressed financially, will put additional money into the col- 
onies. Yet great sums would be necessary to achieve the rise in the stand- 
ard of living and bettering of educational and health facilities which he 
favors. Democratic legislatures which must vote the necessary money and 
pass on the tax bill to voters tend to be chary of voting funds when the 
possibilities of return are not attractive, or where they have doubts as to 
how effectively the funds will be expended. Most important of all, the 
regional approach is recommended although there does not seem to be very 
much that the various colonies can contribute to alleviating each other’s 
lot. The suggestion is superficially persuasive and one can clearly see the 
advantages of exchanges of experience and common research projects. But 
there would seem to be limits to regionalism as a solution. 

The international political problems involved in regionalism are only 
hinted at. On the one hand arises the question as to how far the colonial 
powers, the British, the Americans, the Dutch and the French, can be per- 
suaded to adopt a pooled approach, having in mind that some of the in- 
perial countries have much richer dependencies than others and that in all 
of them there are traditional economic, social, and cultural ties which have 
developed over a century, and that there have developed political systems 
which differ widely, ranging from the French conception that its colonies 
are a part of France to the American conception that they are being pre- 
pared for self-government and independence. 

Equally puzzling is the relationship of such a regional organization to 
the Pan-American system. One phase of the issue is made apparent by 
the insistence of Honduras that the British should withdraw from Belize, 
and the hints from neighboring Republics that the Guianas might well be 
evacuated, the criticism of Anglo-Saxon United States rule of Spanish 
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Puerto Rico and the action of the 1940 Havana Conference with regard 
to possible transfer of the colonies as a result of the war. Would the 
Americas welcome such a regional entity except within the Pan-American 
system? Would the Caribbean republics participate in it or would they 
feel that they, as independent nations, should not be asked to go into 
partnership with colonies? These and other related questions are not dis- 
cussed. 

The cruise ships are beginning to revive their pre-war runs. The sleek 
liners of the Vesuvius Fruit Company—with apologies to O. Henry—are 
once more touching at Caribbean ports for short stops, unloading batches 
of tourists for a few hours of gaping and spending, then reloading them 
and sailing away. To the vast majority of tourists these ports will be what 
the cruise writers describe as idyllic spots with palm trees, soft breezes and 
exotic native life with strange and colorful customs and rhythmic music. 

It probably would not add to the enjoyment of the cruise if the tourists 
should read Paul Blanshard’s book. But if they did the trip would con- 
tribute notably to American understanding of one of the great problems 
which faces the industrial democratic nations today—and especially the 
United States which is the greatest and richest of them all. That problem 
concerns the extent of their responsibility for the standard of living of the 
people of the Caribbean and similar ‘‘backward”’ areas. 


JoHN E. Lockwoop 
Of the Board of Editors 


The Man in the Street. By Thomas A. Bailey. New York: Macmillan; 
1948. Pp. 319. $5.00. 


Traditional histories have emphasized men and events. The great issues 
of American history have been-portrayed in terms of political parties and 
their leaders. The public opinion to which the debates have been ad- 
dressed has tended to be a shadowy background until more recent histor- 
ians have emphasized increasingly expressions found in the contemporary 
press and correspondence. Even these expressions were those of men who 
molded and formulated public opinion and not necessarily those of the 
average citizen. 

Two foreign wars within a generation and the tremendous expansion of 
communication media have undoubtedly increased enormously in recent 
times the number of questions of foreign policy upon which the average 
citizen has some information and definite opinions. At the same time the 
newly invented opinion polls measure those opinions not only for the bene- 
fit of historians and readers of newspapers but also for the guidance and 
direction of politicians. Today public opinion—or what the public offi- 
cial thinks is public opinion—has a vastly greater and more direct effect 
upon foreign policy than ever before. 
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In this book Professor Bailey applies more than twenty years of study 
of American foreign policy to an analysis of the effect upon that policy of 
the opinions of what he calls ‘‘the man in the street’’ and again defines in 
the first chapter as ‘‘the sovereign citizen.’’ He makes full use of the 
records of the opinion polls in his discussion of more recent events. In his 
preface he states that he considers his work as pathbreaking and that the 
treatment is broadly interpretive and suggestive rather than exhaustive. 
The result is a stimulating and provocative book, if somewhat depressing 
and not entirely satisfying. 

The approach is topical. Each chapter deals with a phase of American 
opinion and describes its effect upon particular policies and decisions. Be- 
tween a general introduction and a page and a half of conclusions there 
are twenty-five chapters, each dealing with a separate phase. Thus the 
author discusses the effect of the point of view of immigrant groups, of 
different religious groups, of American inertia and apathy towards foreign 
affairs, of ignorance and selfishness, and of our fear that we shall be made 
suckers, our devotion to the Monroe Doctrine, and a host of other subjects. 

These topics are so chosen and presented that American public opinion 
tends to appear as having had a uniformly undesirable effect upon foreign 
policy. This accounts, at least in part, for the depressing quality which 
the reviewer found in the book. It tends to suggest the conclusion that 
since American public opinion is so ignorant and prejudiced, it is impos- 
sible to have both democracy and an intelligent foreign policy. In fact 
the author comes close to saying this when he says: ‘‘ As a nation we may 
be reasonably well informed, yet we are not well enough informed to exer- 
cise understandingly our present direct and hence dangerous control of 
foreign affairs’’ (p. 130). 

The topical treatment tends to produce a repetitiousness in that the or- 
ganization and presentation of the material in each chapter is pretty much 
the same as in every other chapter, and in addition the same historical 
event appears in a number of different facets of American opinion. This 
is in considerable measure compensated for by a provocative quality in 
the book which derives partly from interest in the subject matter but con- 
siderably from its style. The author uses pungent sentences to charac- 
terize elements of opinion and to express his views on policy. He disposes 
of great issues in slashing strokes of an informed pen. When, for example, 
he says with respect to Theodore Roosevelt’s utterances regarding acquisi- 
tion of the Panama Canal, ‘‘Even Hitler was usually more discreet’”’ (p. 
53), one’s attention is held as much by the author as by the subject. 

To the lawyer who aspires to see a world increasingly subject to a rule 
of law conceived in justice, applied impartially and predictably, the picture 
of a world in which statesmanship is measured by the accuracy with which 
the statesman reads the horoscopes of George Gallup and Elmo Roper is 
hardly reassuring. Such a world calls for vague pronouncements, flexible 
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commitments, and the maximum of fluidity and maneuverability. This 
is another of the depressing features of the book. But if this book does not 
satisfy the lawyer, it may offer a persuasive explanation as to why the 
State Department acts the way it does and why the docket of the Inter- 
national Court of Justice is not more crowded. 

The first of Dr. Bailey’s conclusions is that ‘‘leadership of the highest 
quality is urgently needed.’’ Yet he presents the subject in such a way 
as almost to indicate the futility of leadership. The events referred to in 
nis pages are generally those in which an attempt by a political leader to 
take a strong and right course was overborne by the opinion of the public. 
The author states that ‘‘Little is gained by elevating men to public office 
and then overbearing them with mob pressure’’ (p. 153). Similarly the 
work of such organizations as the Foreign Policy Association and the 
Council on Foreign Relations, which the author appears to think well of, 
is minimized as to its effect. In fact the Foreign Policy Association is 
mentioned only twice and the Council only once. In a similar tenor the 
effort of the State Department to conduct broadeasts explaining its work 
is passed off in the following sentence: ‘‘The State Department during 
World War II undertook to explain its work through some innocuous and 
rather vapid broadcasts, but it was condemned by certain Congressmen for 
putting out propaganda”’ (p. 296). Nor is emphasis given to the present 
policy of the State Department to consult with interested organizations in 
regard to important matters of policy and to name their representatives 
as advisers to United States delegations to International Conferences, as 
was notably the case at the United Nations Conference at San Francisco. 
Through this policy there is real opportunity for cross-fertilization of 
opinion and the reconciliation of points of view. 

Basically Professor Bailey’s purpose appears to be to make a strong plea 
for better popular education for foreign policy. It is clear that this is 
vitally necessary. He bases his plea upon some pretty straight criticism 
of the average American citizen. This reviewer would have been more 
satisfied if the criticism had been more tempered, if the tenor of the book 
were more constructive. Certainly on many issues there tends to be an 
equilibrium of pressures and the area for leadership is relatively broad. 
American public opinion has kept pace with our rapidly expanding inter- 
national responsibilities to an extent that would have seemed impossible 
twenty years ago. This analysis might well be supplemented by another 
which would weigh, on the one hand, the effectiveness of the different edu- 
cational media such as schools, lectures, membership organizations, press, 
radio, and moving pictures and, on the other hand, discuss the areas within 
which political leadership in the executive or legislative branches may tip 
the balance in the formulation and execution of policy. 

JoHn E. Lockwoop 
Of the Board of Editors 
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NOTES 


International Court of Justice. Publications. Series D. Acts and 
Documents Concerning the Organization of the Court. No. 1. (Second 
edition, May, 1947.) Pp. 142. $1.50. 

International Court of Justice. Yearbook 1946-7. Pp. 236. $2.20. 

These are the first two volumes which have been published by the Inter- 
national Court of Justice. The former volume contains, in French and 
English, the Charter of the United Nations, the Statute of the Court, Rules 
of the Court, privileges and immuities, pensions, the Assembly resolution 
concerning the salary of the Registrar (but the resolution concerning the 
salaries of judges is not reproduced), conditions under which the Court 
shall be open to states not parties to the Statute, and the conditions on 
which Switzerland may become a party to the Statute. An elaborate in- 
dex to the Statute and Rules fills more than a fourth of the book. The 
Yearbook, which is ‘‘prepared and published by the Registrar and in no 
way involves the responsibility of the Court,’’ contains ten chapters and 
35 pages of annexes. An introductory chapter gives an historical survey 
of the establishment of the Court. Chapter II reproduces the Statute and 
Rules. Other chapters describe the Court and Registry, the Court’s 
Jurisdiction, its meetings and decisions, cases before the Court, its publica- 
tions and finances. Chapter IX supplies an extensive and somewhat com- 
plicated bibliography of materials concerning the Court. Chapter X deals 
with Texts Governing the Jurisdiction of the Court. It is intended to pub- 
lish a collection of these texts as a volume in Series D. Among those in- 
cluded in the annexes to the Yearbook are the declarations accepting com- 
pulsory jurisdiction under the Optional Clause and a list of the states so 
bound (twenty-five, as of July 15, 1947), with the conditions attached to 
acceptance by each. 

These are authoritative and valuable volumes and, of course, of much 
use and interest to international lawyers. 

CLYDE EAGLETON 
Of the Board of Editors 


The Control of Alien Property. By Martin Domke. New York: Central 
Book Company; 1947. Pp. viii, 334. Appendices. Indices. $7.50. This 
is a diligently compiled and conveniently arranged five-year cumulative 
supplement to the author’s Trading with the Enemy in World War II, 
which was reviewed in the October, 1943, number of the JourNAL. The 
262 pages of new text are keyed by page and topic references to the 381 
pages of the text of the 1943 publication. The appendices, 41 pages as 
against 160 in the 1943 publication, include the 1946 amendments of the 
United States Trading with the Enemy Act, the resolution adopted by the 
Inter-American Conference on Problems of War and Peace of March 7, 
1945, with respect to control of enemy property, the law issued by the 
Allied Control Council for Germany on October 30, 1945, on the vesting and 
marshalling of German external assets, and Articles 74 to 81 and Annexes 
XV to XVII of the Treaty of Peace with Italy of February 10, 1947. The 
five-year supplement will doubtless be welcomed by those who have had 
occasion to use the original work. It is to be hoped that the author wil! 
be able to keep the work up to date with annual pocket supplements. 

Epa@ar TURLINGTON 
Of the Board of Editors 
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Introduction to the Study of International Organization. By Pitman B. 
Potter. New York: Appleton-Century-Crofts; 1948 (5th ed.). Pp. xiv, 
444. Documents. Index. $4.50. This leading text in international or- 
ganization remains faithful to its original character in the new edition but 
carries further the original design. It remains both the most thorough 
theoretical analysis of the subject and the treatment most solidly grounded 
in historical data. At the same time the theoretical exploration of the prob- 
lem is carried further here than in earlier editions, especially in the field of 
international administration, and a broad historical survey is introduced in 
a special chapter devoted to that purpose in place of the scattered refer- 
ences of an historical character contained in previous editions. The work 
is obviously the product of years of careful thought. 

The work is open to two criticisms. It is very concise or condensed and 
places great responsibility on teacher and student or general reader to 
supplement the meaty treatment here offered with much reading in other 
literature and documentary material. It also fails to appraise or attempt 
to appraise with any completeness the factors of national policy or inter- 
national politics which may render development of international organiza- 
tion difficult or wreck it completely; at times this gives to the treatment 
an air of undue optimism. Dean Potter would undoubtedly reply to the 
first criticism that he definitely intended in the main to provide an intro- 
duction and guide to the subject, with extended bibliography, and that 
any reader seriously interested in the subject would never be content with 
any one volume however extensive or however high in quality. To the 
second he would probably reply that no one could be more keenly aware 
than he of the political difficulties obstructing development of international 
government, but that this was not his primary problem. It is to be hoped 
that the author’s implicit belief in the continued fruitful evolution of 
international federation will be borne out by events. 

J. P. L. 
New York City 


Palestine and the United Nations. By Jacob Robinson. Washington: 
Public Affairs Press; 1947. Index. Pp. 269. The Palestinian question, 
in its relation to the United Nations, goes back to the San Francisco Con- 
ference where the conflict between Arabs and Jews appeared at various 
points in the discussions of trusteeship and of displaced persons. Dr. 
Robinson traces this debate, and also the debate in England which led to 
the calling of a special session of the General Assembly. He discusses the 
procedural fight over the agenda at that special session, and over the 
participation of non-governmental bodies. There are three chapters on the 
Special Committee and its terms of reference, a chapter each on the Arab 
and Jewish cases (as presented in the debates), and one on the attitudes of 
Governments. The little book is useful not only as a background for the 
Palestine question itself before the United Nations, but also with regard 
to the Charter and procedure of the United Nations. It is written in Dr. 
Robinson’s usual careful and compact style, with references to the appropri- 
ate documents. 

CLYDE EAGLETON 
Of the Board of Editors 


The United Nations Primer. By Sigrid Arne. New York: Rinehart; 
1948 (rev’d. ed.). Pp. 267. This little volume is useful for the purpose 
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for which it was written. Miss Arne is a journalist—which is obvious 
from her constant complaint that newsmen are not given enough informa- 
tion—and she has written for a popular audience. The Primer covers in 
chronological order the steps in the development from the Atlantic Charter 
through the first meeting of the General Assembly. For each step there is 
a descriptive text followed by the document itself or quotations therefrom. 
CLYDE EAGLETON 
Of the Board of Editors 


The Individual, the State, and World Government. By A. C. Ewing. 
New York: Macmillan; 1947. Pp. viii, 322. Lawyers having made such 
a failure of the attempt to reorganize the world, it is only right that a 
philosopher should try his hand. The modesty of the author is one reason 
for not criticizing his inability to do any better than the lawyers. The 
world situation is such that the role of ethics and philosophy acquires a 
special importance today. The problem has grown much greater than 
that with which the lawyer is familiar but it is surprising to find a phi- 
losopher reaching the conclusion that world government is a practical ideal. 
If the author is to be criticized it is for his readiness to accept the UN 
Charter as if it were law. He himself admits that the veto power places 
the Big Five above the law which was not true while international law 
governed their actions. We are therefore worse off now than we were 
in the earlier part of the century. We must attribute this to the pre- 
dominance of uplifters who did not know the subject with which they were 
dealing. 

EpwIn BoRCHARD 
Of the Board of Editors 


Documents of International Organizations. A Selected Bibliography. 
Vol. I, No. 1. By the Staff of the World Peace Foundation. Boston: 
World Peace Foundation; 1947. Pp. xvi, 84. $.75 a copy, $2.50 a year 
(quarterly). In view of the volume of documentation now issuing from 
the increasing international organizations of the time, students of these 
matters will be very grateful for this expert guide, prepared with all the 
experience in this field of the World Peace Foundation staff. The docu- 
ments are classified under six headings: United Nations; Specialized Agen- 
cies; League of Nations; Regional Organizations; War and Transitional 
Organizations; and Other Functional Organizations. An Introductory 
Note discusses classification and availability of the documents. 

New York City 


Die Satzung der Vereinten Nationen und das Statut des Internationalen 
Gerichtshofes. Translation and Introduction by Stephan Verosta. Vienna: 
Oesterreichische Staatsdruckerei; 1947. Pp. 67. The first German trans- 
lation of the Charter of the United Nations and of the Statute of the 
International Court of Justice was made by Professor Hans Wehberg and 
published in the Friedenswarte. In Germany the first translation by Pro- 
fessor Walter Schitzel of the University of Mainz will soon be published. 
The pamphlet under review is a German translation, made by S. Verosta, 
who is an official of the Austrian Ministry of Foreign Affairs and an assist- 
ant professor of international law at the Vienna University Law School, 
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who also has written a short introduction. The translation is done with 
great care and will, after Austria’s admission into the UN, become the 
official Austrian translation, and, therefore, for the time being, the official 
translation in the German language. 

JosEer L. Kunz 
Of the Board of Editors 


A Dictionary of International Affairs. By A. M. Hyamson. Washing- 
ton: Public Affairs Press; 1947. Pp. 353. $3.75. This handy reference 
book, reprinted from the British edition of the same title, gives generally 
accurate and often very substantial information on practically all aspects 
of the broad field of international relations. The style is concise and 
readable, and the treatment calm and objective. In places the selection 
of items seems tuned to particularly British interests but that fact may 
actually be of value for American students brought up on a purely do- 
mestic diet. 

One may wonder why Sweden was omitted and Pomerania included. 
‘*Papua’’ occupies about as much space as the ‘‘Permanent Court of Inter- 
national Justice’’ and the International Court of Justice (not listed 
separately) put together. The description of ‘‘Pan-Americanism”’ as ‘‘ The 
idea of a political union between all the states of North and South America’’ 
is hardly acceptable. The statement that the vote in the ‘‘Saarland’’ was 
‘largely the result of terrorization’’ is much too strong to be correct. The 
‘‘Plebiscite’’ in that area was held in 1935, not in 1933. Naturally anyone 
might differ with the Editor as to the relative amount of space allotted to 
various topics; few people would agree on such a point. The few flaws 
mentioned can easily be eliminated in later editions of this valuable and 
welcome work for which there is sure to be a continued demand. 


JOHN Brown Mason 
Oberlin College 


President Roosevelt and the Coming of the War 1941, A Study in Ap- 
pearances and Realities. By Charles A. Beard. New Haven: Yale Uni- 
versity Press; 1948. Pp. 614. The author, the leading historian of 
America, has written the sequel to his former book on the making of Ameri- 
can foreign policy in the period 1932-1940. The present work deals pri- 
marily with 1941 alone. Part I is devoted to the appearances and Parts 
II and III to the realities. His principal source material is the evidence 
produced before the Congressional Pearl Harbor Investigating Committee. 
In addition to his work as a historian, the author displays his capacities as 
a detective and advocate. He punctures the official saga of Pearl Harbor 
beyond repair, disclosing the fact that the head of the Administration 
worked for American entrance into the war while assuring the people 
that he was an advocate of peace. The President’s breakdown of the 
neutrality act should never be forgotten. The effort to pin the responsi- 
bility on Admiral Kimmel and General Short was nothing less than 
dastardly. The Lend-Lease Act of March, 1941, receives major attention. 

Mr. Beard reviews the evidence in connection with the American war 
against Japan and comes to some startling conclusions. Manifestly he had 
no bias against the President. He is, for the author, an objective person, 
but his conclusion that Mr. Roosevelt invited the attack on Pearl Harbor 
is irrefutable. The inability to repel the attack shows the ineptitude of the 
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man. We shall probably have much of this literature, for it is as neces- 
sary as is the truth. The United States, if it is to live, must get over the 
habit of pulling out the chestnuts for other people. 

It is striking that our leading historian and our leading international 
lawyer, John Bassett Moore, both have reached in independent study the 
same conclusion as to the ineptitude of the Administration. In President 
Roosevelt’s case the author is even harsher in his judgments but he makes 
no assertions without a mass of evidence in support. The book sustains 
the thesis of Morgenstern and makes it harder still to refute the evidence 
American citizens cannot be exactly happy about this disclosure but it has 
to be made in the interests of historical verity. Every citizen should make 
himself familiar with the story, without becoming thereby necessarily a 
cynic on government. It must always be remembered that a special type 
of mind governed the United States during the period in question. The 
reputation of the author is the best guarantee as to the accuracy of the 
work. He indulges in little interpretation, permitting the evidence to 
speak for itself. 

The last chapter, concerning the services that Roosevelt and Hull ren- 
dered the nation, must be read to be appreciated. The work originally had 
another final chapter which reviewed President Roosevelt’s contribution 
to the American scene. We hope that it may some day be published as 
well. 

EDWIN BoRCHARD 
Of the Board of Editors 


American Foreign Policy. By Lawrence H. Chamberlain and Richard 
C. Snyder. New York: Rinehart; 1948. Pp. vi, 826. Index. $5.00.. 
Approaching the foreign policy of the United States from the standpoint 
of political science rather than history, the authors of American Foreign 
Policy have pieced together from reliable sources an excellent collection of 
readings which should be of interest not only to university professors for 
instructional purposes but also to all intelligent American citizens who are 
interested in understanding the factors which influence contemporary 
American foreign policy. 

Doing for the specific field of American foreign policy what Professor 
Norman J. Padelford is doing for international affairs as a whole with his 
Current Readings on International Relations, Professors Chamberlain and 
Snyder have attempted with some success to integrate a considerable 
amount of hitherto fragmentary and scattered material bearing on Ameri- 
ean foreign policy, with the result that in a single volume it is now possible 
to read a number of outstanding short articles by a wide variety of au- 
thoritative writers on foreign policy. 

Although the authors have presented a well-balanced set of readings and 
have also gone beyond this to write short readable summaries to fill gaps 
where existing materials are unsatisfactory on account of length or organi- 
zation, they point out with candor that their ‘‘book does not pretend to 
include all pertinent materials,’’ but that ‘‘the editorial observations, the 
documents, the descriptive and interpretive comments’’ included will only 
‘serve as a foundation for a general introduction to American foreign 
policy.”’ 


1 Norman J. Padelford, Current Readings on International Relations, No. 1 (February, 
1947), No. 2 (June, 1947), No. 3 (January, 1948), No. 4 (June, 1948). 
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American Foreign Policy has been organized by its authors into two 
parts, the first being procedural in nature while the second is substantive. 
Part I deals with the relationship of various branches or agencies of the 
government to foreign policy and with the influence of public opinion as 
expressed through political parties and pressure groups upon foreign 
policy. Part II emphasizes current American foreign policy, covering 
such functional topics as atomie energy, economics, finance, Great Power 
relations, and the United Nations, as well as such regional topics as Europe, 
the Middle East, the Far East, and the Western Hemisphere. 

Well-known scholars and writers from whose articles, books, or speeches 
material has been selected for use in American Foreign Policy include 
Quincy Wright, Edward Corwin, Harold Zink, Grayson Kirk, Jacob Viner, 
Harold Laski, Kenneth Colgrove, Vera Micheles Dean, Blair Bolles, James 
Reston, Hanson Baldwin, and Arthur Krock. Governmental leaders and 
representatives quoted include Harry Truman, George Marshall, James 
Byrnes, Charles Evans Hughes, George Sutherland, Robert Jackson, 
Warren Austin, Herschel Johnson, Loy Henderson, John Hilldring, Fran- 
cis Wileox, and Francis Sayre. 

The sources most widely used by the authors in selecting readings were 
the Foreign Policy Association publications, the Department of State Bul- 
letin, Congressional publications, United Nations documents, and The New 
York Times. Material was also taken from this JouURNAL, the American 
Political Science Review, the Proceedings of the Academy of Political Sci- 
ence, the Annals of the American Academy of Political and Social Science, 
the Yale Review, and the Public Opinion Quarterly. 

Ropert E. ELDER 
Colgate University 


Russia in Flux. By Sir John Maynard. New York: Macmillan; 1948. 
Pp. xviii, 564. Foreword. Appendix. Index. $6.50. Edited and abridged 
by S. Haden Guest from Russia in Flux and The Russian Peasant and 
Other Studies, originally published in 1941 and 1942, this highly recom- 
mended book by Sir Bernard Pares does not exactly measure up to the 
praises heaped upon it, although it belongs to the flood of better books on 
Russia on the market today. The first part charts the main currents of 
Russian thought up to the October 1917 revolution while the second part 
concentrates mainly on the peasant problem and questions of urban labor, 
religion, minorities, and the 1936 constitution. Many statements and in- 
terpretations show that the treatment is already outdated in view of the 
recent events. But since there is still a dearth of basic volumes on 
Russia’s history, the book will serve until the advent of a more systematized 
and well-documented study of this field. 

JosEPH S. RoucEK 
Bridgeport University 


Poland, Russia, and Great Britain, 1941-1945. By R. Umiastowski. 
London: Hollis & Carter; 1946. Pp. 544. Appendix. Index. 25/-. This 
carefully documented study is a valuable addition to the recent ‘‘revela- 
tions’’ of the World War II deals made by the United States and Great 
Britain in order to secure Stalin’s collaboration to defeat Hitler. It 
analyzes the development of Polish-Russian relations on the outskirts of the 
Anglo-American-Soviet alliance, and the fluctuations of these relations 
according to the changes of the situation on the Russo-German front. It 
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describes the factors which led to the increase of the Russian pressure 
on the Allied Governments regarding territorial demands at Poland’s ex- 
pense, the establishment of the underground state in Poland, the fight of its 
army against the invaders, and the exploits of the Polish Army on the 
battle fronts of the Allies. Especially valuable are the sections giving 
a factual account of the Soviet activities, how the Kremlin tried to gain 
control over the Polish Government and how finally a rival one was set 
up which eventually was installed in the ‘‘liberated’’ country as the 
‘‘Lublin Committee.’’ The treatment closes on the tragedy of the Warsaw 
rising and the subsequent annihilation of the Polish Home Army; the 
final chapter embraces the Crimean agreement and all that it implied. 

The book deserves to be known to all American historians who have, for 
some strange reasons, failed to notice it at all. Carefully documented, the 
evidence shows all the sordidness of World War II secret deals. Only 
occasionally do the author’s feelings betray him and weaken his case which 
is overwhelming enough in its indictment. 

JosEPH 8S, RoucEK 

Bridgeport University 
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